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Federal Administrative Review under
the Surface Mining Control and
Reclamation Act: An Annotated
Procedural Guide*
WILL A. IRWIN**

I.

INTRODUCTION

This Article is intended to introduce the procedures available for formal administrative review within the United States
Department of the Interior of enforcement actions, permitrelated decisions, and certain other decisions of the Department's Office of Surface Mining Reclamation and Enforcement
[hereinafter "OSMRE"]' under the Surface Mining Control
and Reclamation Act of 1977 [hereinafter "the Act"]. 2 The
Act contains several provisions requiring the Secretary of the
Interior to conduct administrative review in accordance with
the hearing requirements of the Administrative Procedure Act,

* In the vernacular of the Department of the Interior, this Article is a "nonofficial expression." Among other things, this means that it "embraces only those
ideas ... available to the public at the time of [its] disclosure." 478 DM [Department
of the Interior Departmental Manual] 1.3. Further, the views expressed are personal
and should not be construed as the official views of the Department.
** A.B. (American Culture), 1965; J.D., 1970, The University of Michigan.
Administrative Judge, 1982-present, Interior Board of Land Appeals; Chief Administrative Judge, 1978-82, Interior Board of Surface Mining and Reclamation Appeals.
Member of the Bar of the State of Vermont and the District of Columbia. This article
is dedicated to my colleagues in the Office of Hearing and Appeals.
Surface Mining Control and Reclamation Act of 1977, Pub. L. No. 95-87, §§
101-908, 91 Stat. 445 (1977) (codified at 30 U.S.C. §§ 1201-1328. Section 201 of the
Act created OSMRE. SMCRA § 201, 30 U.S.C. § 1211 (1982). OSMRE is responsible
for reviewing applications for permits to conduct surface mining operations, issuing
permits, and enforcing compliance with permit terms, among other things.
I Public Law 95-87, August 3, 1977, 91 Stat. 445-532, 30 U.S.C. §§ 1201 - 1328
(1982).
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5 U.S.C. 554 (1982) [hereinafter "APA"]. 3 Additionally,
OSMRE's regulations implementing the Act specify that certain
of its decisions are also subject to review, either with or without
such a hearing. 4 In order to exhaust one's administrative remedies before seeking judicial review of agency action, one must
exercise these rights to administrative review.'
OSMRE is responsible for regulating the surface mining of
coal:6 (1) on federal lands, unless there is a federal-state cooperative agreement; 7 (2) in states that have a partial or complete federal program; 8 (3) in states that have approved state
programs 9 where federal enforcement is substituted;' 0 and (4)
in states that have approved state programs where the state
regulatory authority fails to take appropriate action to cause a
violation to be corrected or show good cause for such failure
within 10 days of notification by the Secretary that he has
The
reason to believe a person is in violation of the Act."
Secretary has delegated his administrative review responsibilities
under the Act to the Department's Office of Hearing and
Appeals [hereinafter "OHA"]. An Administrative Law Judge
[hereinafter "AL"] in OHA's Hearings Division conducts the
hearing and renders an initial decision. This decision may be
appealed to the Interior Board of Land Appeals [hereinafter
"IBLA"], one of OHA's appeal boards. OHA has issued regulations that provide the procedures for hearings and appeals

3 5 U.S.C. § 554 (1982); see, e.g., SMCRA §§ 514(c), 518(b), 525(a), 30 U.S.C.
1264(c), 1268(b), 1275(a) (1982).
4 See, e.g.,
30 C.F.R. §§ 761.12(h), 775.11, 842.15(d) and § 843.12(i) (1987).
Informal review by OSMRE itself is also provided for in OSMRE rules. E.g., 30
C.F.R. § 843.15 (1987) (cessation order); 30 C.F.R. § 845.18 (1987) (proposed civil
penalty). This article, however, will not discuss such informal review.
I Shawnee Coal Co. v. Andrus, 661 F.2d 1083 (6th Cir. 1981); Mullins Coal
Co. v. Clark, 759 F.2d 1142 (4th Cir. 1985).
6 30 U.S.C. § 1291(28) (1982) defines "surface coal mining operations"; see
also 30 C.F.R. § 700.5 (1987).
SMCRA § 523, 30 U.S.C. § 1273 (1982); 30 C.F.R. § 740 (1987).
SMCRA § 504, 30 U.S.C. § 1254 (1982); 30 C.F.R. § 736 (1987).
SMCRA § 503, 30 U.S.C. § 1253 (1982); 30 C.F.R. § 732 (1987).
,oSMCRA § 521(b), 30 U.S.C. § 1271(b) (1982); 30 C.F.R. § 733 (1987).
,1SMCRA § 521(a)(1), 30 U.S.C. § 1271(a)(1) (1982); 30 C.F.R. 843.12(a)(2)
(1987).

§§

SMCRA

1988]

ADMINISTRATIVE REVIEW GUIDE

under the Act, initially in 197812 and recently in October 1987's
and March 1988.14 IBLA, and, before it, the Interior Board of
Surface Mining and Reclamation Appeals (IBSMA) 5 , have issued many decisions applying these regulations.
State administrative review procedures in states with approproved state programs correspond more or less to federal
6
cedures, depending on the particular state program.
The administrative review provisions of the Act can be
confusing, OHA's procedural regulations are relatively detailed,17
and the IBLA and IBSMA decisions are not widely available.
In order to make the provisions and procedures more understandable and the Department's application of them more accessible, this Article is organized by the kind of enforcement
action, permit-related or other decision that is subject to administrative review. The language of the Act and regulations is
followed as closely as readability permits. The footnotes provide references to the statute and regulations and to any IBLA
or IBSMA decisions applying them. For the recently promulgated regulations, the footnotes refer to issues raised by comments submitted during the rule-making process and indicate
how these issues were resolved. In this way, the Article should
be a useful reference for the practitioner who seeks an introduction to the administrative review procedures under the Act
and to the cases or comments that have construed them.1 8

43 Fed. Reg. 34,376-386 (1978).
52 Fed. Reg. 39,521-531 (1987).
53 Fed. Reg. 8,752 - 8,755; 10036 (1988).
', The functions of IBSMA were transferred to IBLA, and IBSMA was abolished
by Secretarial Order 3092 in April 1983. 48 Fed. Reg. 22,370 (1983).
6 30 C.F.R. § 732.15(b)(14) (1987). State administrative review provisions must
be "consistent with the Secretary's regulations." 44 Fed. Reg. 14,965 (1979). For
examples of state procedures, see KY. ADMIN. REGS. 7:090 (1987).
'1 IBLA decisions may be obtained by subscription for $450/fiscal year from:
Printing Clerk, Office of Hearings and Appeals, U. S. Department of the Interior,
4015 Wilson Blvd., Arlington, Virginia 22203. A quarterly cumulative index-digest of
headnotes of all OHA decisions by subject-matter topic is available for $50/calendar
year form the same source.
For a helpful recent treatment of similar scope, see Thornton, Practicebefore
the United States Department of the Interior, in KENTUCKY MINERAL LAW § 109.02
(1986); see also Horton, IBLA Practice and Procedures, 2 NATURAL RESOURCES AND
ENVIRONMENT 36 (No. 1, 1986).
'2

"
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GENERAL PROVISIONS APPLICABLE TO ALL PROCEEDINGS

Rules Establishing OHA

The general regulations establishing OHA provide that it is
delegated authority by the Secretary "for the purpose of hearing, considering and determining, as fully and finally as might
the Secretary, matters within the jurisdiction of the Department
involving hearings, and appeals and other review functions."' 9

43 C.F.R. § 4.1 (1987).:
The Secretary, or an appeals board with authority to act as fully and
finally as might the Secretary, is not so limited in the scope of appellate
review and decisionmaking as to be required to affirm decisions by
subordinant officers and employees merely because they are supported
by "substantial evidence" or are perceived not to be arbitrary and/or
capricious, particularly where a preponderance of the evidence leads to
a different result. The Secretary, as chief executive officer of the Department with full supervisory powers, has plenary authority to review
de novo all official actions and to decide appeals from such actions on
the basis of a preponderance of the evidence in cases involving substantive
rights, or on the basis of public policy or public interest in cases involving
the exercise of discretion. Act of March 3, 1849; 9 Stat, 395 [2]. The
Secretary's inherent- authority in this regard may not be diminished or
constrained by those whose only authority derives from the delegated
powers of the Secretary. Therefore, the scope of appellate review by or
on behalf of the Secretary can be so limited only by the Secretary himself
in a duly promulgated regulation, or by the Congress through enacted
law. No such restraint on the scope of agency review has been imposed
in cases such as this one. Therefore, the Board has a duty to consider

19

and decide them "as fully . . . as might the Secretary." 43 CFR 4.1.
United States Fish & Wildlife Service, 72 I.B.L.A. 218, 220 (1983).

The Supreme Court of the United States has repeatedly acknowledged
and defined the supervisory and judicial roles of the Secretary, e.g.:
'Congress has placed the Land Department under the supervision and
control of the Secretary of the Interior, a special tribunal with large
administrative and quasijudicial functions, to be exerted for the purpose
of the execution of the laws regulating the disposal of the public lands.'
Pleasted v. Abbey, 228 U.S. 42, 52 (1913), accord, United States v.
Fisher, 223 U.S. 683, 693 (1912); United States ex rel.Riverside Oil Co.
v. Hitchcock, 190 U.S. 316, 324 (1903).

id.at 220, n.2.
ITihe Secretary of the Interior is the supervising agent of the government
to do justice to all claimants and to preserve the rights of the people of
the United States .... "The statutes in placing the whole business of
the Department under the supervision of the Secretary, invest him with
authority to review, reverse, amend, annul or affirm all proceedings in

19881
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IBLA's jurisdiction over cases arising under the Act is set forth
in 43 C.F.R. 4.1(b)(3); it is elaborated at 43 C.F.R. 4.1101.20

Membership of a Board consists of regular members, alternate
2
members, and the Director of OHA as an ex officio member. '
Although panels customarily have three members an appeal
may be decided by a panel of any two members. 22 Decisions of
the Board must be in writing and signed by not less than a
majority of the Administrative Judges who considered the appeal. 23 The Chief Administrative Judge of a Board is responsible for its internal management and may conduct
correspondence and carry out routine duties on its behalf. 24
Who may represent parties in a proceeding is governed by
43 C.F.R. 1.3.25 Any person who wishes to appear as an amicus
the Department . . . by direct orders or by review on appeals."
Id.
Knight v. United States Land Assoc., 142 U.S. 161, 178 (1891); accord, Cameron v.
United States, 252 U.S. 450, 460 (1920); United States v. Fisher, 223 U.S. 683 (1912);
Stoneroad v. Stoneroad, 158 U.S. 240, 249 (1895); Orchard v. Alexander, 157 U.S.
372, 381 (1895); McDaid v. Oklahoma Territory, 150 U.S. 209, 215 (1893); Hastings
& Dakota R.R. Co. v. Whitney, 132 U.S. 357 (1889).
By general statutory provisions the execution of the laws regulating the
acquisition of rights in the public lands and the general care of these
lands is confided to the Land Department, as a special tribunal; and the
Secretary of the Interior, as the head of the Department, is charged with
seeing that this authority is rightly exercised to the end that valid claims
may be recognized, invalid ones eliminated, and the rights of the public
preserved.
Id. at 220-21; Cameron v. United States, 252 U.S. 450, 459 (1920). See also Peabody
Coal Co., 93 I.B.L.A. 317, 323-24, 93 I.D. 394, 397-98 (1986).
In considering the significance of actions taken by BLM [the Bureau of
Land Management) which have not been reviewed by higher officials, we
must bear in mind that the Secretary of the Interior "is not estopped by
the principles of res judicata or finality of administrative action from
correcting or reversing an erroneous decision by his subordinates or
predecessors in interest.
Ideal Basic Indus., Inc. v. Morton, 542 F.2d 1364, 1367 (9th Cir. 1976)). "It necessarily
follows that this Board, in exercising the Secretary's review authority, is not required
to accept as precedent erroneous decisions made by the Secretary's subordinates,"
Pathfinder Mines Corp., 70 IBLA 264, 278, 90 I.D. 10, 18 (1983). aff'd, Pathfinder
Mines Corp. v. Clark, 620 F. Supp. 336 (D. Ariz. 1985).
- 43 C.F.R. § 4.1101 (1987).
21 43 C.F.R. § 4.2(a) (1987).
22 Id.
23

Id. at § 4.2(b).
Id. at § 4.2(c).

2' See Id. at §§ 4.3(a), 4.1103. An appeal brought by a person who does not
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curiae must make a timely request and state reasons for doing
26
such
Permission to do so, if it is granted, may be for
SO.
27
Board.
a
or
Director
the
by
established
purposes as are
43 C.F.R. 4.5 sets forth the reserved authority of the Secretary and the Director of OHA.21 The Secretary may take
jurisdiction at any stage of any case and render the final
29
decision after holding such hearing as may be required by law.
He may also review any decision of any Departmental employee
(or employees), including an ALJ or board, or direct such

employee(s) to reconsider a decision.30 The Director may as-

sume jurisdiction of any case that is before a board, or review
any decision of any board or direct reconsideration of a decision by any board.3" If the Secretary or the Director assumes
jurisdiction of a case or reviews a decision, the parties and the
appropriate Departmental personnel will be advised in writing,
the administrative record will be requested by the Secretary or
the Director, and after the review process is completed, a
32
written decision will be issued.

fall within any of the categories of 43 C.F.R. § 1.3 (1987) will be dismissed. Robert
G. Young, 87 I.B.L.A. 249 (1985); Ganawas Corp., 85 I.B.L.A. 250 (1985).
26 43 C.F.R. § 4.3(c) 1987).
1, Id. See United States v. United States Pumice Co., 37 I.B.L.A. 153 (1978);
United States v. Kosanke Sand Corp., 12 I.B.L.A. 282, 80 I.D. 538 (1973).
- 43 C.F.R. § 4.5(a) and (b) (1987).
29Id. at § 4.5(a)(1).
30 43 C.F.R. § 4.5(a)(1), (2) (1987).
(Neither the Secretary nor the Director has
any reserved authority over cases before the Department's Board of Contract Appeals
that are subject to the Contract Disputes Act of 1978. See 52 F.R. 46, 355-56 (1987)).
" 43 C.F.R. § 4.5(b) (1987).
31 Id. at § 4.5(c). The preamble to the 1985 amendment of 43 C.F.R. § 4.5,
which added these provisions, stated:
The amended subsection also provides that when the Secretary or Director
becomes personally involved in the decisionmaking process by taking
jurisdiction of a pending case or reviewing a decision already issued, the
parties and appropriate Department personnel - which would include
the board or administrative judge handling the case - will be notified,
the administrative record will be requested, and a written decision will
be issued. We believe these are appropriate procedural safeguards which
enhance the administrative process. This amendment does not modify
existing policy with respect to the finality of OHA decisions for the
purpose of exhaustion of administrative remedies or create an opportunity for appeal to the Secretary or Director. When this regulation was
last amended to clarify the review authority of the Secretary and Director,
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OHA's General Rules Relating to Practiceand Procedure

OHA has general rules relating to practice and procedure. 3
One of them, 43 C.F.R. 4.21(a), provides that, except as otherwise provided by law or regulation, 3 4 a decision will not be
effective during the time in which a person adversely affected
may file a notice of appeal. The timely filing of a notice of
appeal will suspend the effect of the decision appealed from
pending the decision on appeal.3 5 The regulation also provides
that when the Director of OHA or an appeals board such as
IBLA finds that the public interest requires, the Director or
the board may put a decision or any part of it into full force

the Department stressed that this authority was exercised 'only on rare
occasions,' and that '[p]romulgation of this rule should not be construed
as a change of that practice.' The proposed subsection merely clarifies
certain procedures relating to the exercise of the Secretary's reserved
authority. The Department received one comment suggesting that the
final rule include procedures and criteria for determining which cases
will be reviewed under the Secretary's reserved authority. These regulations apply specifically only to proceedings before the Office of Hearings
and Appeals. Which cases will be reviewed by the Secretary is beyond
the scope of these regulations. The new provisions relating to the exercise
of reserved authority were added for the purpose of assuring that the
administrative record is complete; they are not intended to restrict or
limit in any respect the authority or discretion of the Secretary in reviewing OHA decisionmaking. Decisions by OHA are rendered on behalf of
the Secretary, and it would not be appropriate to set conditions for
Secretarial review of those decisions. This suggestion is not adopted. It
was also suggested that procedures to be followed once Secretarial review
is granted be promulgated. The procedures to be followed by the Secretary will necessarily depend upon such factors as the status of the case
at the time the Secretary decided to consider it personally, the circumstances under which such decision was made (e.g., whether time was of
the essence in order to avoid loss or damage), and the state of the record
(e.g., whether there are unresolved facts which will require the setting of
a hearing; whether briefing is adequate). For these reasons and because
such review is rarely exercised, procedural matters are best left to the
Secretary to be dealt with as the need arises on a case-by-case basis. This
suggestion is not adopted.
50 Fed. Reg. 43,703-704 (1985).
33 43 C.F.R. § 4.20-.30 (1987).
1, Id. at § 4.21(a). Several specific regulations in Subpart L of 43 C.F.R. provide
for exceptions to this general regulation. See, e.g., id. at §§ 4.1365, .1375, .1385.
" Id.
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and effect immediately.16 A decision that is subject to appeal
is not final agency action for purposes of judicial review 3unless
7
it has been made effective pending a decision on appeal.
OHA's other general rules relating to practice and procedure govern procedures under the Act unless there is a more
specific regulation that takes precedence.3 8 For example, there
is a general rule applicable to the filing of documents and
service, but there are specific regulations in 43 C.F.R. Subpart
L that cover these subjects.3 9 Similarly, there is a specific rule
governing the timing of filing of a petition for reconsideration
that takes precedence over the comparable provision of the
general regulation in 43 C.F.R. 4.21(c);40 the standard for

granting such a petition is set forth in the general provision,
so these two rules must be considered together. 4 ' Other general
rules concern retention of documents as part of the official
record of a proceeding;4 2 the requirement that parties maintain43
a current address with OHA so that they may receive notice;
computation of time for purposes of filing and service; 4 the
procedure for requesting an extension of time; 45 requests for
recording and transcripts of hearings; 46 the record of a hearing
Id. at § 4.21(a) (1987) ("However, when the public interest requires, the
Director or an Appeals Board may provide that a decision or any part of it shall be
in full force and effect immediately.").
Id. at § 4.21(b).
" For specific regulations concerning subpoena power and witness fees for
interlocutory appeals, see infra, notes 49, 52.
,943 C.F.R. § 4.22(a),(b) (1987); see id. at §§ 4.1107, 4.1109; 52 Fed. Reg.
39,522, 39,526 (1987).
• 43 C.F.R. § 4.21(c) (1987).
4' A party may file a motion for reconsideration
of a Board decision within
thirty days from the date of the decision or order. 43 C.F.R. § 4.1276(a) (1987). The
motion must contain a concise statement of supporting grounds. Id. at § 4.1112(a)(2).
Cf. id. at § 4.21(c) ("Requests for reconsideration . .. must state with particularity
the error claimed."). Any party may respond within fifteen days of service, unless
the Board orders otherwise. Id. at § 4.1112(b). A motion for reconsideration does not
stay the effect of any decision or order and does not affect its finality for purposes
of judicial review. Id. at § 4.1276(b). "[R]econsideration of a decision may be granted
Id. at
only in extraordinary circumstances where . . . sufficient reason appears.
§ 4.21(c).
-2 43 C.F.R. § 4.22(c) (1987).
4
Id. at § 4.22(d).
- Id. at § 4.22(e).
4 Id. at § 4.22(0.
46 Id. at § 4.23.
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that shall serve as the basis for decision, and when official
notice may be taken; 47 the granting of oral argument;4

8

sub-

fees; 49

poena power and witness
ex parte communications and
sanctions,50 and disqualification of ALJ's and Board members;" interlocutory appeals;5 2 and parties' recommendations
for procedures following remand of a matter from a court. 3
C. Special Rules Applicable to Surface Coal Mining Hearings
and Appeals: General Provisions
OHA has promulgated special rules applicable to hearings
and appeals under the Act that contain both general provisions
4
and procedures applicable to particular types of proceedings.
The jurisdiction of the Board is set forth in one of these general
provisions, 43 C.F.R. 4.1101. 43 C.F.R. 4.1102 provides that
the rules in Subpart L of 43 C.F.R. are to be construed to
achieve the just, timely and inexpensive determination of all
proceedings consistent with adequate consideration of the issues
involved." 43 C.F.R. 4.1105 enumerates statutory parties in
different kinds of proceedings.5 6 43 C.F.R. 4.1106 provides that
ALJ's are to give due regard to the convenience of parties or

11Id. at § 4.24. See Fed. Reg. 20,755-57 (1987).
4- 43 C.F.R. § 4.25 (1987).
49Id. at § 4.26; see also id. at § 4.1121.
Id. at § 4.27(b); see 50 Fed. Reg. 43,7015 (1985); Amoco Production Co.,
I0
101 I.B.L.A. 152, 155-57 (1988); see also 52 Fed. Reg. 20756 (1987).
1143 C.F.R. § 4.27(c) (1987); see Fresa Constru. Co. v. OSMRE, 101 I.B.L.A.
229 (1988).
S 43 C.F.R. § 4.28 (1987); see id. at §§ 4.1124, 4.1272; McPeek Coal Mining
Co. v. OSMRE, 101 I.B.L.A. 389 (1988). If a party has moved for certification of
an interlocutory ruling before an AU under Regulation 4.1124, he may petition the
Board for permission to appeal from the ALJ's interlocutory ruling. 43 C.F.R. §
4.1272 (1987). The Board may grant the petition if the ruling involves a controlling
issue of law whose resolution will materially advance final disposition of the case. Id.
at § 4.1276(c). An appeal of an interlocutory ruling will not stay the proceedings
before the ALJ unless he or the Board rules otherwise. Id. at § 4.1272(e). The Board
is required to decide such appeals promptly.
43 C.F.R. § 4.29 (1987).
8, Id. at § 4.1100-4.1296 (1987); 4.1350-4.1394, 52 Fed. Reg. 39,526-31 (1987).
" Id. at 4.1102 (1987) ("These rules shall be construed to achieve the just,
timely, and inexpensive determination of all proceedings consistent with adequate
consideration of the issues involved.").
5643 C.F.R. § 4.1105 (1987); see 52 Fed. Reg. 39,522, 39,526 (1987).
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their representatives and witnesses in establishing the location
of hearings.17 The filing and form of documents, respectively,
are governed by 43 C.F.R. 4.1107 and 4.1108, while 43 C.F.R.
4.1109 specifies requirements and addresses for service of documents.58 The provisions for intervention of right and in the
discretion of an ALJ or the Board are set forth in 43 C.F.R.
4.1110.19 An ALJ or the Board may grant a motion to dismiss
a proceeding if a party who initiated it wishes to withdraw 0
Motions, except for oral motions made on the record in a
proceeding, must be in writing and contain a concise statement
of supporting grounds. 6' All parties to the proceeding are to
have 15 days from service of a motion to file a statement in
62
response unless otherwise ordered.
Proceedings may be consolidated when they involve a common question of law or fact on the motion of a party or at
the initiative of an ALJ or the Board. 63 Except for expedited
review under 43 C.F.R. 4.118064 or for temporary relief proceedings under 4.1266,65 a party may file a motion to advance
the scheduling of a proceeding at any time; 66 the motion must
describe the exigent circumstances that justify advancement and
the irreparable harm that would result if the motion were not
67
granted.

Id. at § 4.1106 (1987) ("Unless the act requires otherwise, hearings shall be
held in a location established by the administrative law judge; however, the administrative law judge shall give due regard to the convenience of the parties or their
representative and witnesses.").
Is 43 C.F.R. §§ 4.1107-4.1109 (1987); 52 Fed. Reg. 39,526 (1987). It is advisable
to check the currency of the addresses listed in § 4.1110.
11 Id. at § 4.1110 (1987); see Rebel Coal Co., 4 I.B.S.M.A. 69, 89 I.D. 331
(1982).
6 43 C.F.R. § 4.1111 (1987).
6, Id. at § 4.1112.
61 Failure to make a timely motion or to file a response may be construed as a
waiver of objection. 43 C.F.R. § 4.1112(c). See Bernos Coal Co. v. OSMRE, 97
I.B.L.A. 285, 311, 94 I.D. 181, 197 (1987).
-3 43 C.F.R. §§ 4.1113, .1170(d) (1987). SMCRA § 518(b), 30 U.S.C. § 1268(b)
(1982) calls for civil penalty proceedings to be consolidated with those reviewing the
notice of violation or cessation order upon which the penalty is based "when appropriate." Id.
" 43 C.F.R. § 4.1180 (1987); see text accompanying infra notes 99-106.
" 43 C.F.R. § 4.1266 (1987), see text accompanying infra notes 109, 119-124.
43 C.F.R. § 4.1114(a) (1987).
61 Id.
at § 4.1114(b).
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A person may waive a right to a hearing in writing. 68 If a
party is required to file a responsive pleading within a certain
time and fails to do so, he may be regarded as having waived
his right to a hearing. 69 A hearing will be held, however, unless
all parties entitled to a hearing have waived it or are deemed

to have waived

it.70

A notice of violation or cessation order shall remain in
effect during the time it is under review by an ALJ or the

Board .71
III.

ADMINISTRATIVE REVIEW OF ENFORCEMENT ACTIONS

Enforcement actions available to OSMRE to abate violations of the Act include: (1) notices of violation; (2) cessation
orders; (3) civil penalties imposed on corporations or individuals; and (4) suspensions or revocations of permits. This section covers procedures for hearings and appeals to review these
enforcement actions.
A. Administrative Review of a Notice of Violation or a
Cessation Order
1. Notice of Violation
OSMRE must issue a notice to a permittee or his agent
where it determines that he is in violation of any requirement
of the Act or any permit condition required by the Act but the
violaton does not create an imminent danger to the health or
safety of the public or cannot reasonably be expected to cause
significant, imminent environmental harm to land, air or water

- 43 C.F.R. § 4.1115.
Id.

69

10 Id. at § 4.1115. Cf. Firchau Mining, Inc. v. OSMRE, 101 I.B.L.A. 144, 150
(1988).
11 43 C.F.R. § 4.1116 (1987); see SMCRA § 525(a)(1), 30 U.S.C. § 1275(a)(1)
(1982).
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resources. 72 The notice must fix a reasonable time (but not
more than ninety days) for the abatement of the violation and
provide an opportunity for a public hearing."
The Act requries that the "public hearing" be a hearing
74
before an ALJ in accordance with the provisions of the APA.
For such a hearing, an "application for review" must be filed
with the Hearings Division of OHA, which will assign the case
to an ALJ. 75 The application for review must be filed within
thirty days of receipt of the notice of violation or the application will be dismissed.76

71 SMCRA § 521(a)(3), 30 U.S.C. § 1271(a)(3) (1982). OSMRE may make such
a determination on the basis of a federal inspection which is carried out during the
enforcement of a federal program, see SMCRA § 504, 30 U.S.C. § 1254 (1982); 30
C.F.R. § 736 (1987) or a federal lands program unless there is a federal-state cooperative agreement, see SMCRA § 523, 30 U.S.C. § 1273 (1982); 30 C.F.R. § 740
(1987), or on the basis of a federal inspection pursuant to Section 502 or Section
504(b) of the Act or during federal enforcement of a state program in accordance
with Section 521(b) of the Act. See 30 C.F.R. § 733. See Peabody Coal Co. v.
OSMRE, 95 I.B.L.A. 204 (1987); Turner Bros., Inc. v. OSMRE, 92 I.B.L.A. 320
(1986).
SMCRA § 521(a)(3), 30 U.S.C. § 1271(a)(3) (1982). The notice must also set
"
forth with reasonable specificity the nature of the violation and the remedial action
required. SMCRA § 521(a)(5), 30 U.S.C. § 1271(a)(5) (1982). See OSMRE v. Ewell
L. Spradlin Coal Co., 93 I.B.L.A. 386 (1986); Sam Blankenship, 5 I.B.S.M.A. 32, 90
I.D. 174 (1983); Renfro Constr. Co., 2 I.B.S.M.A. 372, 87 I.D. 584 (1980); Hardly
Able Coal Co., 2 I.B.S.M.A. 332, 87 I.D. 557 (1980); Grafton Coal Co., Inc., 2
I.B.S.M.A. 316, 87 I.D. 521 (1980); Island Creek Coal Co., 2 I.B.S.M.A. 125, 87
I.D. 304 (1980); Old Ben Coal, 2 I.B.S.M.A. 38, 87 I.D. 119 (1980). Cf. St. Charles
Mining Co. v. OSMRE, 94 I.B.L.A. 183 (1986).
" SMCRA § 525(a), 30 U.S.C. § 1275(a) (1982); (Hearing must be in accordance
with the Administrative Procedure Act, 5 U.S.C. § 554 (1982)).
" 43 C.F.R. § 4.1161 (1987). The address is: Hearings Division, Office of
Hearings and Appeals, U.S. Department of the Interior, 4015 Wilson Blvd., Arlington,
VA 22203. The phone number is: 703-235-3800. The application must be served in
accordance with 43 C.F.R. § 4.1109 (1987); see 52 Fed. Reg. 39,522, 39,526 (1987).
Cases are assigned to the Administrative Law Judge nearest to the requested hearing
site. This does not preclude assignment or transfer of cases to other Administrative
Law Judges in order to equalize case loads or relieve scheduling difficulties.
'6 43 C.F.R. § 4.1162 (1987); see Coal Energy, Inc., 94 I.B.L.A. 347 (1986);
Ben Collins v. OSMRE, 92 I.B.L.A. 371 (1986); Green Coal Co., 2 I.B.S.M.A. 199,
87 I.D. 562 (1980); P & K Coal Co., Ltd. v. OSMRE, 98 I.B.L.A. 26 (1987). Any
person not served with a copy of the document shall file the application for review
within 40 days of the date of issuance of the document. 43 C.F.R. § 4.1162 (1987).
Recently, Regulation 4.1162 was amended to make it clear that dismissal of an
untimely application for review is mandatory. See 51 Fed. Reg. 16,319-21 (1986). In
adopting this amendment, OHA rejected the suggestion that the language of Section
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The contents required in an application for review are set
forth at 43 C.F.R. 4.1164. 77 The Board has held that failure to
comply with this regulation relieves OSMRE of compliance with
the deadline for filing an answer set forth in 43 C.F.R. 4.1165
and may subject the application for review to dismissal.7 8 The
Board has reversed an AL's dismissal of an application for
failure to state a claim upon which relief could be granted,
79
stating that this requirement should be liberally construed.
525 of the Act providing that a person "may apply to the Secretary for review of the
notice or order [of cessation] within thirty days of receipt thereof" was a statute of
limitations to be raised by OSMRE as an affirmative defense rather than a condition
of OHA's jurisdiction to conduct administrative review. OHA stated:
"Congress included this provision '[in order to assure expeditious review and
the process for persons seeking administrative relief from enforcement decisions of
Federal inspectors." H.R. REP. No. 218, 95th Cong., 1st Sess. 130 (1977). Section
525 of the Act "establishes clear, definitive administrative review procedures."
Id. at 131.
The reason for such procedures was stated:
H.R. 2 contains comprehensive provisions for inspections, enforcement
notices and orders, administrative and judicial review, and penalties.
These requirements are of equal importance to the provisions of the bill
regarding mining and reclamation performance standards since experience
with State surface mining reclamation laws has amply demonstrated that
the most effective reclamation occurs when sound performance standards
go hand in hand with strong, equitable enforcement mechanisms.
Id. at 28.
It is OHA's belief that the plain language of Sections 525(a) and 518(c)
and the legislative history of these administrative review provisions require that failure to file application for review of notices of violation or
cessation orders "within thirty days" of receiving them, as required by
Section 525(a), be regarded as failure to meet the jurisdictional prerequisite for administrative review established by the Congress. Interpreting
the thirty-day period as a matter that OSM must raise as an affirmative
defense if it were not complied with would neither "assure expeditious
review" nor constitute a "clear, definitive administrative review procedure."
51 Fed. Reg. 16,320 (1986).
" Regulation 4.1164 requires that the application incorporate, for each claim
for relief, 1) a statement of facts entitling the person to administrative relief, 2) a
request for specific relief, 3) a copy of any notice or order sought to be reviewed, 4)
a statement as to whether the person requests or waives the opportunity for an
evidentiary hearing, and 5) any other relevant information.
71Concord Coal Corp., 3 I.B.S.M.A. 26, 88 I.D. 273 (1981). In Titan Coal
Corp. v. OSMRE, 78 I.B.L.A. 205 (1984), the Board said it was doubtful that a
simple allegation that a notice of violation (or cessation order) is "improper" would
comply with the regulation. Id. at 212.
,9Turner Bros., Inc. v. OSMRE, 97 I.B.L.A. 78 (1987). 43 C.F.R. § 4.1169
(1987) authorizes dismissal of an application which fails to state a claim.
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Where the pleadings disclosed no material issue of fact, however, the Board has affirmed an ALJ's dismissal of an application without a hearing.8 0 Any subsequent notice of violation
or cessation order that modifies the notice for which an application for review has been filed, or a cessation order issued for
failure to abate the violation in that notice, must be filed by
the applicant within ten days of receipt, as opposed to the
thirty day requirement for the original application. 8'
OSMRE may answer an application for review filed by a
permittee within twenty days of service.8 2 An ALJ may take
measures to repair any disadvantage resulting from a late-filed
answer, but those measures may not in normal circumstances
include vacating the notice of violation (or cessation order). 3
The applicant for review and other interested persons8 4 are
to be given written notice of the time and place of the hearing
at least five working days in advance.85 The notice must also
describe the nature of the hearing.8 6 An ALJ may not grant
relief that is not within the scope of the nature of the hearing,
7
e.g, vacate a cessation order in a temporary relief proceeding
where the notice of hearing did not indicate that the purpose
88
of the hearing was to review the merits of the cessation order.
An applicant for review who does not appear at a hearing
waives his right to a hearing and the ALJ may accept the
allegations of fact in the notice of violation as true. 9
OSMRE has the burden of going forward at the hearing to
establish a prima facie case for the validity of the notice of
violation.90 A prima facie case is made "where sufficient evidence is presented to establish the essential facts . . . which

Firchau Mining, Inc. v. OSMRE, 101 I.B.L.A. 144, 150 (1988).
43 C.F.R. § 4.1170 (1987).
Id. at § 4.1165(a).
" William Francis Rice, 3 I.B.S.M.A. 17, 88 I.D. 269 (1981).
Cf. 43 C.F.R. § 4.1161 (1987).
" Id. at § 4.1167.
16 Id.
at § 4.1123.
See id. at § 4.1260.
" Cravat Coal Co., 2 I.B.S.M.A. 136, 87 I.D. 308 (1980).
Thoroughfare Coal Co., 3 I.B.S.M.A. 72, 88 I.D. 406 (1981).
43 C.F.R. § 4.1171(a) (1987); see 5 U.S.C. § 556(d); Turner Bros., Inc. v.
OSMRE, 92 I.B.L.A. 23, 93 I.D. 199 (1986); see also Environmental Defense Fund
v. Environmental Protection Agency, 548 F. 2d 998, 1012-13 (D.C. Cir., 1976).
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evidence will remain sufficient if not contradicted. It is evidence
that will justify but not compel a finding in favor of the one
presenting it."' 9 "How much evidence is required may, of
course, vary with the nature of the case and with the relative
availability of the evidence to the person charged with the
burden of establishing the prima facie case." 92 The ultimate
burden of persuasion rests with the applicant for review. 9a An
applicant must show by a preponderance of the evidence that
the violation did not occur or that OSMRE did not have
94
jurisdiction over it.
Filing an application for review of a notice of violation
does not stay the effect of the notice. 95 Nor does it toll the
time for filing a petition for review of a proposed civil penalty
based on the violation. 96
2.

Cessation Order

The Act requires OSMRE to order the cessation of surface
coal mining and reclamation operations-or a portion of themif it determines that a condition or practice exists, or a permittee is in violation of any requirement of the Act or permit
condition, and that the condition, practice, or violation creates
an imminent danger to the health or safety of the public, or is
causing or can reasonably be expected to cause significant,

11James Moore, I I.B.S.M.A. 216, 223, 86 I.D. 369, 373 (1979); see also Tiger
Corp., 4 I.B.S.M.A. 202, 205, 89 I.D. 622, 623 (1982); Turner Bros., Inc. v. OSMRE,
100 I.B.L.A. 365, 370 (1988); Cf. Turner Bros., Inc. v. OSMRE, 98 I.B.L.A. 395
(1987); Dora Mining Co., Inc. v. OSMRE, 100 I.B.L.A. 300, 304 (1987); OSMRE v.
Calvert & Marsh Coal Co., 95 I.B.L.A. 182 (1987); Turner Bros., Inc. v. OSMRE,
92 I.B.L.A. 381 (1986); Turner Bros., Inc. v. OSMRE, 93 I.B.L.A. 194 (1986).
92 Rhonda Coal Co., 4 I.B.S.M.A. 124, 132, 89 I.D. 460, 464 (1982).
1st Sess. 93
" 43 C.F.R. § 4.1171(b) (1987); see S. REp. No. 128, 95th Cong.,
(1977).
, Harry Smith Constr. Co. v. OSM, 78 I.B.L.A. 27, 30, 34 (1983); Darmac
Coal Co., 74 I.B.L.A. 100, 103 (1983).
9 SMCRA § 525(a)(1), 30 U.S.C. § 1275(a)(1) (1982); 43 C.F.R. § 4.1116; see
Atomic Fuel Co., 3 I.B.S.M.A. 287, 88 I.D. 824 (1981).
" C & K Coal Co., I I.B.S.M.A. 118, 86 I.D. 221 (1979); see 43 C.F.R. §
4.1151 (1987).
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imminent environmental harm to land, air or water resources. 97
In addition, OSMRE must issue a cessation order if it finds
that a violation for Which a notice of violation has been issued
has not been abated within the time originally fixed or subsequently extended. 98
There are two possible avenues for review of a cessation

order. The first entitles an applicant to a written decision within
thirty days of the receipt of an application for review. 99 Alternatively, one may waive this right by filing an application for

review under the provisions for review of a notice of violation
summarized above'00 or by failing to comply with the require-

ments for the contents of an application for thirty-day review. 10 '
If there is a waiver, the final administrative review decision
must be issued within 120 days of the filing of the application
for review. 102
Thirty-day review of a cessation order requires that the
applicant for review notify the Department's Field Solicitor
within fifteen days of receipt of the cessation order and file

11SMCRA

§ 521(a)(2), 30 U.S.C. § 1271(a)(2) (1982); Mid-Mountain Mining,

Inc., 92 I.B.L.A. 4 (1986). A condition creates an imminent danger to the health or
safety of the public if it creates the possibility of substantial injury that a rational
person, cognizant of the danger involved, would choose to avoid. SMCRA § 701(8),
30 U.S.C. § 1291(8) (1982); Hazel King, 92 I.B.L.A. 216, 237-38, 94 I.D. 89, 100-101
(1987); Carbon Fuel Co., 3 I.B.S.M.A. 207, 212, 88 I.D. 660, 662 (1982).
11 SMCRA § 521(a)(3), 30 U.S.C. § 1271(a)(3) (1982); Grays Knob Coal Co. v.
OSMRE, 98 I.B.L.A. 171 (1987); B & J Excavating Co. v. OSMRE, 89 I.B.L.A. 129
(1985). The pendency of a proceeding for administrative review of the notice of
violation does not deprive OSMRE of jurisdiction to issue such a cessation order.
Rith Energy, Inc., 101 I.B.L.A. 190, 195-196 (1988).
- SMCRA § 525(b), 30 U.S.C. § 1275(b) (1982). This thirty-day decision requirement does not apply if temporary relief has been granted in accordance with 30
U.S.C. § 1275(c) or 1276(c). Id.
,- 43 C.F.R. §§ 4.1186(a)(1), 4.1160(b) (1987). See text accompanying supra
notes 75-95.
-0 43 C.F.R. § 4.1186(a)(2) (1987); see id. at § 4.1184(a). One may also waive
the right to thirty-day review in accordance with Regulation 4.1187j). Waiver is
mandatory I) if temporary relief has been obtained, or 2) if an application is not
perfected in response to an order of an ALJ under Regulation 4.1184(b), or 3) if an
applicant requests a delay or acts so as to frustrate the expedited nature of the
proceeding, or fails to comply with any requirements of Regulation 4.1187(a). 43
C.F.R. § 4.1186(b); Rith Energy, Inc. 101 I.B.L.A. 190, 191-192 (1988).
1-243 C.F.R. § 4.1180 (1987); Rith Energy, Inc., 101 I.B.L.A. 190, 191-192
(1988).
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the application for review within thirty days. 0 It also entails
detailed special procedures set forth in 43 C.F.R. 4.1187(a)-(e)
and (h) governing service of the application, time limits for
filing responses to the application, notice of the hearing, conduct of the hearing, and decision by the ALJ with or without
a hearing. 104 As with a notice of violation, OSMRE has the
burden of going forward at the hearing to establish a prima
facie case for the validity of the cessation order and the applicant for review has the ultimate burden of persuasion. 05 There
are also special rules for appeal of the ALJ's decision to
IBLA. 106
3.

Temporary Relief from a Notice of Violation or
Cessation Order

Any party to a proceeding to review a notice of violation
or cessation order may also file an application for temporary
relief. 107 Temporary relief may be granted if: (1) a hearing has
been held in the locality of the permit area at which all parties
were given an opportunity to be heard; (2) the applicant shows
that there is a substantial likelihood that the findings of the
Secretary will be favorable to him; and (3) such relief will not
adversely affect the health or safety of the public or cause
significant, imminent environmental harm to land, air or water
resources. 0 If temporary relief from a cessation order is requested, the decision must be issued within five days of receipt
of the application unless this right is waived. °9 If the right to
a decision in five days is waived, the ALJ must expeditiously

For addresses, see id. at § 4.1109(a); 52 Fed. Reg.
103 43 C.F.R. § 4.1183 (1987).
39526 (1987). Service of the application must occur in accordance with this regulation.
An applicant not served with a copy of the cessation order has more time to notify
the Field Solicitor and to file the application.
-- 43 C.F.R. § 4.1187(a)-(e),(h) (1987).
Id. at § 4.1171.
Id. at § 4.1187(0 and (g).
017Id. at § 4.1261.
,01SMCRA § 525(c), 30 U.S.C. § 1275(c) (1982).
IId.; 43 C.F.R. § 4.1266(a) (1987). Regulation 4.1266(b) provides special procedures if the five-day decision requirement is not waived. See text accompanying
infra notes 119-124.
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conduct the hearing and render a decision. 110 An ALJ must
also expeditiously issue an order or decision granting or denying
an application for temporary relief from a cessation order
issued in accordance with 30 U.S.C. 1271(a)(3) for failure to
abate a violation in a notice of violation."'
An application for temporary relief may be filed at any
time before the AL's decision on the application for review
of the notice of violation or cessation order," 2 but it must
accompany or follow the application for review. If the application is filed alone it should be dismissed."13 It must make the
showings called for by the statute" 4 ; if it does not, it should
be dismissed."' If the application is for temporary relief from
a cessation order, it must also state whether the five-day decision requirement is waived. 1 6 If it is waived, all parties have
five days from receipt of the application to file a written
response." 7 The ALJ may hold a hearing on any issue raised." 8
If the five-day requirement for a decision on an application
for temporary relief from a cessation order is not waived, there
are additional procedural requirements necessary for such an
expedited proceeding. The applicant must give notice by telephone to the appropriate field office of OSMRE identifying
the mine and the operator involved, the date and number of
the cessation order, the inspector, and the applicant's telephone
number." 9 The five days begin to run when the application is
served on the ALJ or the Department's Field Solicitor, whichever service is later. 20 Any other parties must be served at the

"o 43 C.F.R. § 4.1266(a) (1987).
"I Id. at § 4.1265.
§ 4.1261 (1987). Copies must be served in accordance with 43
1,2 43 C.F.R.
C.F.R. § 4.1109 (1987). See 52 Fed. Reg. 39,522, 39,526 (1987). The application must
be filed with the ALJ; if none has been assigned, it should be filed with the Hearings
Division of OHA. 43 C.F.R. § 4.1262.
"3 Universal Coal Co., 3 I.B.S.M.A. 218, 222, 88 I.D. 672, 674 (1981).
43 C.F.R. § 4.1263(b), (c) (1987).
'L Mauersberg Coal Co., 2 I.B.S.M.A. 63, 87 I.D. 176 (1980).
.6
43 C.F.R. § 4.1263(d) (1987).
117Id. at § 4.1264(a).
"I Id. at § 4.1264(b).
,,9Id. at § 4.1266(b)(2) (1987) (stating that the application must include an
affidavit that this was done).
11oId. at § 4.1266(b)(1), (8).
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same time as the application is filed and telephoned at the time
of mailing if service is by mail.' 2' The Field Solicitor or any
other party may inform the ALJ and the applicant by telephone
if there is any objection to the application for temporary relief;
the objections must be reduced to writing immediately and filed
with the ALJ and served on the applicant. 22 Upon receipt of
any objection, the ALJ must immediately inform the parties of
the time and place for hearing by telephone. 23 The ALJ may
require the parties to submit proposed findings of fact and
conclusions of law at the hearing, to be supplemented orally,
and will either rule from the bench or issue a written decision
within twenty-four hours. 124 If at any time after the initiation
of this expedited proceeding the applicant requests a delay or
acts in a manner so as to frustrate the expeditious nature of
the proceedings or fails to supply information required in the
application, such action constitutes a waiver of the five-day
requirement for a decision.

25

An application for temporary relief may not be granted if
the applicant does not show at the hearing required by 30
U.S.C. 1275(c)(1) both (1) that there is a substantial likelihood
that the findings of the Secretary will be favorable to him and
(2) the temporary relief will not adversely affect the health and
safety of the public or cause significant, imminent environmental harm to land, air, or water resources. 26 The ALJ's decision
must refer to the evidence that supports his determination on
each of these requirements. 27 An application for temporary
relief may not be granted to extend the period for abatement
28
in a notice of violation beyond ninety days. 1

Id. at § 4.1266(b)(4).
43 C.F.R. § 4.1266(b)(5) (1987).
323 Id.
at § 4.1266(b)(6) (1987). At or before the hearing, the applicant must
when the application was delivered to the office of the Field Solicitor. Id.
4.1266(b)(3) (1987).
114 Id.
at § 4.1266(b)(7).
101 I.B.L.A. 190,
325 43 C.F.R. § 4.1266(b)(9) (1987); cf. Rith Energy, Inc.,
192 (1988).
326 B & J Excavating Co., 89 I.B.L.A. 129, 134-35 (1985);
Mauersberg Coal
2 I.B.S.M.A. 63, 87 I.D. 176 (1980).
I" Old Home Manor, 3 I.B.S.M.A. 241, 88 I.D. 737, 740 (1981).
In Id. at 741-42.
123
.22

state
at §

191Co.,
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A party wishing to appeal the denial of an application for
temporary relief by an ALJ may appeal to the Board or seek
judicial review in federal court. 129 A party wishing to appeal
the granting of temporary relief may appeal to the Board. 130
The Board must issue an expedited briefing schedule and issue
3
a decision expeditiously.' '

4. Appeal to the Board from a Decision or Order of an
Administrative Law Judge Concerning a Notice of Violation
or Cessation Order
Any decision or order of an ALJ disposing of a proceeding
to review a notice of violation or cessation order may be
appealed by filing a notice of appeal with IBLA.132 Except for
an appeal of a decision concerning a cessation order where the
thirty day decision requirement was not waived,' a notice of
appeal must be filed with the Board on or before thirty days
after receipt of the decision. The time for filing a notice of
appeal may not be extended and a late notice will be dismissed. 13 4 The effective filing date, other than for an appeal of
a decision concerning a cessation order where the thirty day
requirement is not waived, is the date of mailing or personal
delivery of the notice of appeal.'3 5 The burden of establishing
the mailing date is on the person filing the document. 36 An
original and one copy of the notice of appeal should be filed
with the Board.137 Proof of service of the notice of appeal on
any other party or person who participated in the proceeding
before the ALJ must also be filed with the Board. '3

,: 43 C.F.R. § 4.1267(b) (1987); SMCRA § 526(a), 30 U.S.C. § 1276(a) (1982).
43 C.F.R. § 4.1267(a) (1987).
Id. at § 4.1267(c).
32 Id.
at § 4.1271(a).
13 Id.

Id. at § 4.1271(b); Capitol Fuels, Inc. v. OSM, 2 I.B.S.M.A. 43 (1980).
i, 43 C.F.R. § 4.1107(g) (1987). Where the thirty-day decision requirement is
not waived, it is the date of receipt by the Board.
,36 Id. at § 4.1107(g).
" Id. at § 4.1107(d).
131Id. at § 4.1107(e); see also 43 C.F.R. § 4.1109(a) (1987); 52 Fed. Reg. 39,522,
39,526 (1987).
11
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Appellant's brief in support of a notice of appeal is due on
or before thirty days from the filing of the notice of appeal
unless the Board orders otherwise. 3 9 Failure to file the brief
on time subjects the appeal to summary dismissal.' 40 The brief
shall state specifically the rulings to which there is objection,
the reasons for the objection, and the relief requested. Failure
to specify a ruling as objectionable may be deemed by the
Board as a waiver of objection to that ruling. 141 If an argument
is based on evidence of record, the appellant must cite specifically to the record or the Board may not consider the argument. 142 An opposing party may file a brief with the Board
twenty days after receipt of appellant's brief. 43 Further briefing
may take place by permission of the Board.' "4
B. Administrative Review of the Proposed Assessment of a
Civil Penalty
A permittee who violates any permit condition or any other
provision of Title V of the Act may be assessed a civil penalty,
although if the violation results in the issuance of a cessation
order a civil penalty must be assessed. 45 A person charged with
a proposed civil penalty has thirty days to pay the proposed
amount or to forward it to the Secretary for placement in
escrow if the person wishes to contest either the amount of the

43 C.F.R. § 4.1273(a) (1987).
I,
Id. at § 4.1273(b).
"' Id. at § 4.1273(c).
,42Id. at § 4.1273(e) (1987); see also Mullins Coal Co. v. OSMRE, 96 I.B.L.A.
333 (1987) (Dismissal of an appeal for deficiencies in the reasons for appeal is within
the discretion of the Board, and each case will be considered on its own merits.); see
generally 43 C.F.R. § 4.1273(g) (1987) ("Unless the Board provides otherwise, appel").
lant's brief shall not exceed 50 typed pages ..
,,3 43 C.F.R. § 4.1273(d); see generally id. at § 4.1273(g) ("Unless the Board
appellee's brief shall not exceed 25 typed pages.").
provides otherwise ....
" Id. at § 4.1273(f) (1987).
"4 SMCRA § 518(a), 30 U.S.C. § 1268(a) (1982). The civil penalty for a failureto-abate cessation order is $750/day, up to thirty days, and may not be mitigated.
SMCRA § 518(h), 30 U.S.C. § 1268(h) (1982); 30 C.F.R. § 723.15(b) (1987); see Grays
Knob Coal Co. v. OSMRE, 98 I.B.L.A. 171 (1987); Peabody Coal Co. v. OSM, 90
I.B.L.A. 186 (1986).
'3'
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A civil penalty may only

be assessed after the person charged with a violation has been
given an opportunity for public hearing. 147 After the hearing,

the Secretary must make findings of fact and issue a written
decision as to whether the violation occurred and the amount
of the penalty.

48

A petition for review of a proposed assessment of a civil
penalty must be filed with the Hearings Division of OHA within
thirty days of receipt of the proposed assessment. 149 If an

informal assessment conference has previously been held with
OSMRE in accordance with 30 C.F.R. 723.18 or 845.18, s0 the

petition for review must be filed within fifteen days from
service of notice by the conference officer that the conference
is deemed completed.'' A late petition will be dismissed.5 2 The

SMCRA § 518(c), 30 U.S.C. § 1268(c) (1982). "Failure to forward the money
Secretary
within thirty days shall result in a waiver of all legal rights to contest
to the
the violation or the amount of the penalty." Id. For cases upholding the constitutionality of this provision, see Graham v. OSM, 722 F.2d 1106 (3rd Cir. 1983); Blackhawk
Mining Co. v. Andrus, 711 F.2d 753 (6th Cir. 1983); B. & M. Coal Co. v. OSM, 699
F.2d 381 (7th Cir. 1983).
"' Id. SMCRA § 518(b), 30 U.S.C. § 1268(b) (1982). The hearing must be of
record and subject to 5 U.S.C. § 554.
Id.
43 C.F.R. § 4.1151(a) (1987).
30 C.F.R. §§ 723.18, 845.18 (1987).
"5 43 C.F.R. § 4.1151(b) (1987). Cf. 30 C.F.R. § 723.19 (1987). Copies of the
petition must be served in accordance with 43 C.F.R. § 4.1109. See 52 Fed. Reg.
39,522, 39,526 (1987).
52 C & K Coal Co., 1 I.B.S.M.A. 118, 86 I.D. 221 (1979). 43 C.F.R. § 4.1151(c)
provides:
If a petition for review is not filed within the time period provided in
paragraph (a) or (b) of this section, the appropriateness of the amount
of the penalty, and the fact of the violation if there is no proceeding
pending under Section 525 of the Act to review the notice of violation
or cessation order involved, shall be deemed admitted, the petition shall
be dismissed, and the civil penalty assessed shall become a final order of
the Secretary.
43 C.F.R. § 4.1151(c) (1987). This regulation was also amended in 1986. See supra
note 76. The statement that violation shall be admitted "if there is no proceeding
pending under section 525 of the Act to review the notice of violation or cessation
order involved" was included in response to a request to clarify that untimely filing
does not preclude review of the issue in an application for review proceeding. The
preamble to the revised regulation stated:
The statute establishes separate proceedings to review notices of violation
and cessation orders under Section 525 and to review proposed civil
146
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required contents of the petition are set forth in 43 C.F.R.
4.1152(a), and the petition must be accompanied by full payment of the proposed assessment.'
Prepayment is essential to
establish jurisdiction for administrative review; therefore, failure to timely prepay mandates dismissal of a petition. 5 4 Temporary relief may not be granted from the prepayment
requirement. 5 5
OSMRE is entitled to thirty days from receipt of the petition to file an answer. 5 6 After that time the ALJ may regulate
the answer to avoid prejudice but may not issue a summary
decision in favor of the petitioner on the basis of presumed
prejudice. An opposing party must object and demonstrate
15 7
prejudice from a late answer.

penalties under Section 518. Although hearings under Section 518 shall
be consolidated with other proceedings resulting from Section 521 when
appropriate, (30 U.S.C. 1268(b)), a person may elect administrative review under either Section 518 or Section 525 or both and failure to elect
one does not affect one's rights under the other. Specifically, dismissal
of a petition for review of a proposed civil penalty because the petition
or the proposed amount of the penalty was untimely would not be res
judicata on the issue of the fact of the violation in an application for
review proceeding arising from the same notice of violation or cessation
order. The amendments to [Regulations] § 4.1151 and § 4.1152 have
been revised to make this explicit.
51 Fed. Reg. 16,321 (1986).
" 43 C.F.R. § 4.1151(b)(1) (1987). If both the petition and full payment are
filed within the applicable time limit under Regulation 4.1151(a) or (b), the payment
is regarded as having accompanied the petition. Fresa Constr. Co. v. OSMRE, 101
I.B.L.A. 229 (1988).
15, 43 C.F.R. § 4.1152(b) (1987); Ben Collins v. OSMRE, 92 I.B.L.A. 371 (1986);
Tri Coal Co. v. OSM, 85 I.B.L.A. 146 (1985). But see In Re L. W. Overly Coal Co.,
94 I.D. 349 (1987).
As a matter of general policy, if a person seeking administrative review
of a proposed assessment of a civil penalty under SMCRA tenders prepayment of the penalty and if adminstrative review is subsequently denied
because the payment was late or in an inadequate amount, then the
amount tendered should be returned to such person and collection should
be pursued through normal collection channels. It is inappropriate for
the Department to retain the funds when the purpose for which they
were remitted is not accomplished.
Id. at 352; see also Bill Smith Construction Co. v. OSMRE, 101 1.B.L.A. 224 (1988).
'
Cravat Coal Co., 2 I.B.S.M.A. 249, 87 I.D. 416 (1980).
56 43 C.F.R. § 4.1153 (1987). Addington Bros. Mining, Inc., 2 I.B.S.M.A. 90,
87 I.D. 186 (1980).
11
Lake Coal Co., 3 I.B.S.M.A. 9, 88 I.D. 266 (1981).
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Until recently, OSMRE had the burden of going forward
to establish a prima facie case and the ultimate burden of
persuasion as to both the amount of the penalty and the fact
of violation.5 5 This regulation has been amended to place the
ultimate burden of persuasion as to the fact of violation on
the person seeking review, as it is in a proceeding to review a
59
notice of violation or cessation order.1
If the petition does not specify error in the calculation of
the amount of the penalty, OSMRE's burden is limited to
establishing a prima facie case for the fact of the violation.'60
An ALJ may raise the issue of the fact of violation sua sponte
in a civil penalty proceeding even if the petitioner has not
contested it, but if he does so he must give the parties notice
and an opportunity to present evidence. 16' If the fact of the
violation has been established in a proceeding to review a notice
of violation or cessation order, that issue may not be reliti62
gated. 1
Although a regulation 63 provides that OSMRE shall inform
the operator of the proposed amount of a civil penalty within
thirty days of the issuance of a notice of violation or cessation,
the Board has held that this regulation is directory rather than
mandatory and, therefore, OSMRE's failure to do so does not
warrant relief absent a timely objection and a showing of
prejudice. 164
If the ALJ finds a violation occurred, he must determine
the penalty to be assessed in accordance with the point system
and conversion table set forth in OSMRE's regulations 165 unless
,3843 C.F.R. § 4.1155 (1986); A & S Coal Co., Inc. v. OSMRE, 96 I.B.L.A.
338, 342 (1987); Belva Coal Co., Inc., 3 I.B.S.M.A. 83, 88 I.D. 448 (1981).
9 For the proposed rule, see 52 Fed. Reg. 38,246-247 (1987). See 43 C.F.R. §
4.1171 (1987).
'o Bell Coal Co., 81 I.B.L.A. 385, 392 (1984).
61 Diamond Coal Co., 3 I.B.S.M.A. 292, 297-99, 88 I.D. 826, 829-30 (1981).
162 30 C.F.R. § 723.19 (1987).
,61 Id. at § 723.17(a)(b).
'" Bernos Coal Co. v. OSMRE, 97 I.B.L.A. 285, 309-11, 94 I.D. 181, 196-97
(1987); Lone Star Steel Co. v. OSMRE, 98 I.B.L.A. 56 (1987); Sahara Coal Co., 4
I.B.S.M.A. 166, 170, 89 I.D. 505 (1982); Sahara Coal Co., 3 I.B.S.M.A. 371, 374,
88 I.D. 1025 (1981); Cf. Badger Coal Co., 2 I.B.S.M.A. 147, 87 I.D. 319 (1980). (The
same applies to the regulation requiring that OSMRE hold an assessment conference
within sixty days of being requested to do so.)
165 See 30 C.F.R. §§ 723.13, .14, 845.13, .14 (1987).
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he determines that a waiver of the point system would further
the abatement of violations of the Act.'" The decision must
67
reflect the basis for the determination to waive.
A civil penalty based on a part of a cessation order that is
1 68
vacated upon administrative review will not be upheld.
A decision or order of an AL disposing of a petition for
review of the proposed assessment of a civil penalty may be
reviewed by the Board, in its discretion, in response to a
petition for discretionary review filed in accordance with 43
C.F.R. 4.1270.169 The petition for discretionary review must be
filed on or before thirty days from receipt of the decision or
order to be reviewed; the time for filing may not be extended. 7 0
A copy of the decision or order involved must be attached,
and the alleged errors must be listed.17 Failure to do so subjects
the petition to dismissal. 72 A party may file a response to a
petition for discretionary review with the Board within ten days
of receipt of a copy of the petition. 7 The Board must grant
or deny a petition for discretionary review within thirty days
of its filing. 74 If the Board grants the petition, petitioner's
brief is due thirty days from receipt of notice that the petition
has been granted.

75

All other rules applicable to briefs apply.

76

A document mistakenly called a notice of appeal will be accepted as a petition for discretionary review if it conforms to
77
the requirements of 43 C.F.R. 4.1270(c).
"
43 C.F.R. § 4.1157(b)(1) (1987); A & S Coal Co. v. OSMRE, 96 I.B.L.A. 338
(1987); Consolidation Coal Co., 5 I.B.S.M.A. 6, 13, 90 I.D. 49, 52 (1983); Diamond
Coal Co., 3 I.B.S.M.A. 292, 300, 88 I.D. 826, 830 (1981).
I6' Diamond Coal, 3 I.B.S.M.A. at 300; Mud Fork Coal Corp.,
5 I.B.S.M.A.
44, 57-58, 90 I.D. 181, 188 (1983).
168 Little Byrd Coal Co., 3 I.B.S.M.A. 136, 144, 88 I.D. 503, 507 (1981).
43 C.F.R. § 4.1158 (1987). Cf. 43 C.F.R. § 4.1271(a) (1987).
43 C.F.R. § 4.1270(b) (1987); see generally id. at § 4.1107(g) (1987) (As with
a notice of appeal, filing is effective on the date of mailing or personal delivery.); id.
at §§ 4.1107(e), .1109(a) (1987) (Proof of service on other parties must be filed with
the Board.)

at

§ 4.1270(c).

171

Id.

112

Tri Coal Co. v. OSMRE, 85 I.B.L.A. 146, 148 (1985).

11

43 C.F.R.

§ 4.1270(d)

(1987).

§ 4.1270 (e).
" Id. at § 4.1273(a).
17

Id.

at

,76 Id. at

§ 4.1270(0

("If the petition is granted, the rules in [Regulations] 4.1273-

4.1277 are applicable ..
").
17
Tri Coal Co., 85 I.B.L.A. at 48.
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C. Administrative Review of the Proposed Assessment of an
Individual Civil Penalty
Section 518(f) of the Act 7 8 provides that whenever a corporate permittee violates a condition of a permit, or fails or
refuses to comply with any order issued under section 521 of
79
the Act or any order issued by the Secretary under the Act,
any director, officer or agent of that corporation who willfully
and knowingly authorized, ordered, or carried out the violation, failure, or refusal shall be subject to the same civil pen80
alties that may be imposed on a person under section 518(a).1
OSMRE's regulations concerning the assessment of individual
civil penalties are found in 30 C.F.R. Parts 724 and 846.181
Procedures for OHA review of the proposed assessment of an
individual civil penalty are found in 43 C.F.R. 4.1300-4.1309.182
Any individual served a notice of proposed individual civil
penalty assessment may file a petition for review with the
Hearings Division of OHA. 8 3 The petition must be filed within
thirty days of service of the notice; failure to file the petition
within this time shall be deemed an admission of liability by
the individual, causing the petition to be dismissed and the
notice of proposed assessment to become a final order of the
Secretary.1 8The individual who files a petition for review must
provide a concise statement of the facts entitling him to relief,
a copy of the notice of proposed assessment, a copy of any
notice of violation or order the corporate permittee is charged
with failing or refusing to comply with that has been served on

8 SMCRA § 518(f), 30 U.S.C. § 1268(0 (1982).
,,9 Excepted from "any order issued by the Secretary" are an order under section
518(b) requiring a permittee to pay a civil penalty imposed under section 518(a) and
an order under section 703 concerning employee protection. Id.
- Section 518(f) also authorizes imposition of the fines and imprisonment provided for in section 518(e) on any such director, officer, or agent. Id.
- See 53 Fed. Reg. 3,664-676 (1988).
2 53 Fed. Reg. 8752-55 (1988).
,s3 43 C.F.R. § 4.1301 (1988).
I" Id. at § 4.1302 (1988). A comment that suggested allowing late filing of a
petition under extenuating circumstances and objected to the sanctions for failure to
timely file as without statutory support was not accepted. A definite time for filing
the document that invokes OHA's jurisdiction is a well-established procedure and may
be based on 5 U.S.C. section 301 and also the Act. See 53 Fed. Reg. 8752-53 (1988).
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the individual by OSMRE, and a statement of whether the
85
individual requests or waives the opportunity for a hearing.,
OSMRE must file an answer or motion or statement that it will
not file an answer or motion within thirty days of receiving a
copy of the petition. 8 6 An individual filing a petition may
amend it, as a matter of right, once before receiving an answer
or motion and thereafter may file a motion for leave to amend
with the ALJ; OSMRE may file an answer to an amended
petition 187
OSMRE has the burden of going forward with evidence to
establish a prima facie case that the corporate permittee either
violated a condition of a permit or failed or refused to comply
with an order issued under section 521 of the Act or incorporated in a final decision by the Secretary. OSMRE has that
burden unless the fact of violation or failure or refusal to
comply with an order has been upheld in a final decision in an
administrative review proceeding and the individual is one
against whom the doctrine of collateral estoppel may be applied
to preclude relitigation of factual issues. OSMRE must also
establish a prima facie case that the individual was a director,
officer or agent of the corporation at the time of the violation,
failure or refusal, and that the individual willfully and knowpermitingly authorized, ordered or carried out the corporate
8
tee's violation or failure or refusal to comply.
The individual has the ultimate burden of persuasion by a
preponderance of the evidence as to the fact of the violation
or failure or refusal to comply with an order and as to whether
he was an officer or director of the corporation. OSMRE
carries the ultimate burden of persuasion as to whether the
individual was an agent of the corporation, whether he willfully
and knowingly authorized, ordered or carried out the violation

"1 43 C.F.R. § 4.1303 (1987). In response to a comment, a person need not
provide a copy of any notice or order not served on him by OSMRE. 53 Fed. Reg.
8753 (1988). Copies of the petition must be served in accordance with 43 C.F.R. §
4.1109 (1987); see 52 Fed. Reg. 39,526 (1987).
"'
See William Francis Rice, 3 I.B.S.M.A. 17, 88 I.D. 269 (1981).
" 43 C.F.R. § 4.1305, 53 Fed. Reg. 8755 (1988).
43 C.F.R. § 4.1307 (1988). The provision concerning when collateral estoppel
may be applied was explained in response to a comment by reference to Pantex Towing
Corp. v. Glidewell, 763 F.2d 1241, 1245 (1lth Cir. 1985).
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or failure or refusal to comply, and as to the amount of the
individual civil penalty. 189 If the ALJ decides that the individual
is liable, payment of the penalty must be made in accordance
with OSMRE's regulations.190
Any party may petition the Board to review an order or
decision of an ALJ disposing of an individual civil penalty
proceeding. The petition must be filed no later than thirty days
from the date of receipt of the order or decision and must list
the alleged errors and attach a copy of the order or decision.
Any party may file a response to the petition within ten days
of receiving it. The Board must grant or deny the petition
within thirty days of receiving a petition for review. If the
petition is granted, 43 C.F.R. 4.1273-4.1276 apply; if it is
denied, the decision of the ALJ is final for the Department,
subject to 43 C.F.R. 4.5.191
D. Administrative Review of a Permit Suspension or
Revocation
If a pattern of violations of any Act requirements or any
permit conditions required by the Act exists or has existed and
OSMRE finds that the violations are caused by the unwarranted
failure of the permittee to comply with any requirements or
conditions or that the violations are willfully caused, OSMRE
must issue an order to the permittee to show cause why the
permit should not be suspended or revoked and must provide
an opportunity for a public hearing. 92 The hearing is to be of
record and conducted as required by the APA. 93 The written
decision with reasons concerning the suspension or revocation
94
must be issued within sixty days following the hearing.
OSMRE initiates a suspension or revocation proceeding by
filing a show cause order whose contents conform to 43 C.F.R.
4.1190(b) with the Hearings Division of OHA at the same time

-9 43 C.F.R. § 4.1307(b), (c) (1988).
110 Id. at § 4.1308; see 30 C.F.R. §§ 724.18, 846.18 (1988).
-9- 43 C.F.R. § 4.1309 (1988). Filing a petition with the Board is necessary to
exhaust administrative remedies. Id.

,91 SMCRA § 521(a)(4), 30 U.S.C. § 1271(a)(4) (1982).
SMCRA § 525(d), 30 U.S.C. § 1275(d) (1982); see 5 U.S.C. § 554.
SMCRA § 525(d), 30 U.S.C. § 1275(d) (1982).
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the order is issued to the permittee. 9 The permittee may answer
within thirty days of receipt, stating why a pattern of violations
does not exist and whether a hearing is requested. 96 OSMRE
has the burden of going forward to establish a prima facie
case; 19 the ultimate burden of persuasion that the permit should
not be revoked or suspended, however, lies with the permittee. 98 The AU must find only that sufficient violations occurred to establish a pattern, not that all violations listed in
the show cause order occurred.'9 The minimum suspension
period is three days and conditions may be imposed by the
ALJ for lifting a suspension. 200 The ALJ's decision must be
issued within twenty days of the close of the show cause hearing
(or receipt of the answer if there is no hearing). Any party
wishing to appeal must file a notice of appeal within five days
of receipt of the decision and the Board must issue an expedited
briefing schedule and issue its decision within sixty days of the
20
close of the hearing. '
IV.
A.

ADMINISTRATIVE REVIEW OF PERMIT-RELATED DECISIONS

Review

of

a

Preliminary Finding Concerning a

Demonstrated Pattern of Willful Violations
The Act provides:
[No] permit shall be issued to an applicant after a finding by
the regulatory authority, after opportunity for hearing, that
the applicant, or the operator specified in the application,
controls or has controlled mining operations with a demonstrated pattern of willful violations of this Act of such nature
and duration with such resulting irreparable damage to the

19143 C.F.R. § 4.1190(a) (1987).
6 Id. at §§ 4.1191-92. Regulation 4.1192 also contains other requirements for
the contents of the answer.
19,
Id. at § 4.1193.
t IId.
Id. at § 4.1194(a).
Id. at § 4.1194(b).
43 C.F.R. § 4.1196 (1987). The effective filing date for such a notice is the
date of receipt by the Board, not the date of mailing. Id. at § 4.1107(g).
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environment as to indicate an intent not to comply with the
20 2
provisions of this Act.
OSMRE's regulations provide that, before such a finding
becomes final, the applicant or operator shall be afforded an
opportunity for an adjudicatory hearing on the determination
as provided for in 30 C.F.R. 775.11.203 That regulation, in turn,
provides that an applicant, permittee, or any person with an
interest which is or may be adversely affected by a decision of
the regulatory authority concerning an application for a permit
for surface coal mining and reclamation operations may request
a hearing on the reasons for the decision within thirty days
2 4
after the applicant or permittee is notified of the decision. 0
That regulation further provides that all hearings under a federal program for a state or a federal lands program (except as
modified by a cooperative agreement under 30 C.F.R. Part
745) shall be of record and governed by 5 U.S.C. Section 554

and 43 C.F.R. Part

4.205

The regulations in 43 C.F.R. Part 4 that govern administrative review of a preliminary finding of a demonstrated pattern of willful violations are set forth in 43 C.F.R. 4.13504.1356.2° 6 OSMRE must issue the applicant or operator notice
of such a preliminary finding that states with specificity the
20 7
The
violations upon which the preliminary finding is based.
applicant or operator may file a request for a hearing with the
Hearings Division of OHA within thirty days of receipt of the
notice. 20 8 Failure to timely file a request constitutes a waiver of
the opportunity for a hearing prior to the final finding by
' SMCRA § 510(c), 30 U.S.C. § 1261(c) (1982).
23 30 C.F.R. § 773.15(b)(3) (1987). For the comparable regulation under the

federal lands program, see Id. at § 740.13(c)(7).
IId. at § 775.11 (a). This regulation also applies to applications for approval of
coal exploration required under 30 C.F.R Part 772, and a permit for the transfer,
assignment or sale of permit rights.
0 Id. at § 775.11(c).
- 43 C.F.R. §§ 4.1350-.1356 (1988); see 52 Fed. Reg. 39,526-527 (1987).
-1 43 C.F.R. § 4.1351 (1987). The requirement for specificity was added in
response to a comment on the proposed rules. See 51 Fed. Reg. 35,248 (1986). Another
comment suggestion that the rule state that a proceeding in OHA to review such a
finding could not serve as the basis for OSMRE to delay review of the application
was not accepted. 52 Fed. Reg. 39,521 (1987).
43 C.F.R. § 4.1352(a), (b), (1988).

1988]

SMCRA

ADMINISTRATIVE

REVIEW

GUIDE

OSMRE and the request must be dismissed. 209 The request must
include a clear statement of facts entitling one to administrative
relief, an explanation of OSMRE's alleged errors in the preliminary findings, and any other relevant information. 210 The ALJ
must promptly schedule and give notice of a hearing and must
issue a decision within sixty days of the filing of the request
for hearing. 21' OSMRE bears the burden both of going forward

with evidence to establish a prima facie case and of the ultimate
burden of persuasion as to the existence of a demonstrated
pattern. 21 2 Any party aggrieved by a decision of the ALJ may
appeal to IBLA in accordance with 43 C.F.R. 4.1271 et seq.,
except that the notice of appeal must be filed within twenty
days of receipt of the decision. 213 The Board is to issue an
expedited briefing schedule and issue a decision within 45 days
21 4
of the filing of the notice of appeal.

B. Review of the Approval or Disapproval of an Application
for a New Permit
The Act provides that if a permit application is approved,
"the permit shall be issued".

215

If the application is disap-

A comment suggested the time limit for filing and the sanction for failing to
timely file be removed because they would unnecessarily restrict resolving informally
whether there was a pattern or eliminating the alleged pattern. The suggestion was
not accepted. Discussions with OSMRE on the issue could take place before or after
issuance of the preliminary finding, the preamble stated, and a clear deadline for
invoking OHA jurisdiction is needed. 52 Fed. Reg. 39,521 (1987).
210 43 C.F.R. § 4.1353 (1988).
at § 4.1354. This requirement "serves the policy of achieving a prompt
21, Id.
decision on whether a permit must be denied under Section 510(c), a policy that
conserves the resources of both OSM and the applicant." 52 Fed. Reg. 39,521 (1987).
2,2 43 C.F.R.
§ 4.1355 (1988). In the proposed rule the ultimate burden of
persuasion had been allocated to the applicant or operator. 51 Fed. Reg. 35,249,
35,252 (1986). A comment argued that burden should be on OSMRE to support its
preliminary finding, not shifted to the applicant to show there was no pattern. The
argument was accepted as correct. OSMRE makes a preliminary finding and OHA
determines after hearing whether there is a demonstrated pattern. 52 Fed. Reg. 39,521
(1987).
213 43 C.F.R. § 4.1356 (1988); see text accompanying supra notes 134-44.
214 See supra note 211. A comment suggesting that Regulation 4.1350 be revised
to conform to existing procedural rules for reviewing the suspension or revocation of
a permit under Regulations 4.1190 through 4.1196 was not accepted because of the
differences between sections 510(c) and 521(a)(4) of the Act and because of the
revisions to the proposed rules discussed above. 52 Fed. Reg. 39,521-22 (1987).
215 SMCRA § 514(c), 30 U.S.C. § 1264(c) (1982).
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proved, specific reasons must be provided in the notification
of this decision. The applicant or any person with an interest
which is or may be adversely affected may request a hearing
on the reasons for final determination within thirty days after
the applicant is notified. 21 6 The regulatory authority must hold
a hearing within thirty days of such a request and provide
notice of it to all interested parties at the time the applicant is
notified. 2 7 The hearing must be conducted in accordance with

the Administrative Procedure Act, 5 U.S.C. 554. Within thirty
days after the hearing a written decision granting or denying
the permit in whole or in part and stating the reasons for the
decision must be issued to the applicant and all persons who
participated in the hearing. 2 8 Where a hearing is requested,

appropriate temporary relief may be granted pending the final
determination if all parties to the proceedings have been notified and given an opportunity to be heard on the request for
temporary relief. The person requesting the temporary relief
will not, if such request is granted, adversely affect public
health or safety or cause significant imminent environmental
harm to land, air or water resources.

21 9

Procedures for review of OSMRE decisions on applications
for new permits, including applications under 30 C.F.R. Part
785 (Requirements for Permits for Special Categories of Mining), and the terms and conditions imposed or not imposed in
permits by those decisions, are set forth in 43 C.F.R. 4.13604.1369. In addition to OSMRE decisions under a federal program, 220 a federal lands program, 22 ' and a federal program for

Indian lands, 222 these rules apply also to decisions on applications for federal lands in states with cooperative agreements in
which both OSMRE and the state issue federal lands permits.
They do not apply to decisions on applications to mine on
federal lands in states where the terms of a cooperative agree-

2.6
217

Id.
Id.

218 Id.

SMCRA § 514(d), 30 U.S.C. § 1264(d) (1982).
- SMCRA § 504, 30 U.S.C. § 1254 (1982); 30 C.F.R. Parts 733, 736 (1987).
22 30 U.S.C. § 1273 (1982); 30 C.F.R. Parts 740, 745 (1987).
2 See 30 C.F.R. Part 750 (1987).

29
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ment provide for the applicability of other administrative procedures 223
The applicant or any person with an interest which is or
may be adversely affected by a decision of OSMRE to approve
or disapprove an application in whole or in part may file a
request for review of the decision. 22 The request for review
must be filed with the Hearings Division of OHA within thirty
days after the applicant is notified by publication in a local
newspaper of notice of OSMRE's written decision approving
or disapproving the application. Failure to file a request within
this time shall constitute a waiver of a hearing and the request
225
must be dismissed.

43 C.F.R. § 4.1360 (1988); see 30 C.F.R. § 775.11(c) (1987), 48 Fed. Reg.
"'
44384 (1983); see also 30 C.F.R. § 774.13(d) (1987). The reference to review of permit
conditions "imposed or not imposed" means "terms and conditions included to which
the applicant or a person with an interest which is or may be adversely affected objects
on the grounds that they are not required or terms and conditions omitted that the
applicant or person believes are required." 51 Fed. Reg. 35,249 (1986).
One comment suggested these regulations should also apply to review of an alleged
failure by OSMRE to approve or disapprove an application within a reasonable time
in accordance with Section 514(b) of the Act. The preamble stated that the regulations
determining a reasonable time in accordance with the factors mentioned in Section
514(b) were for OSMRE to promulgate but that regulations 4.1360 through 4.1369
were not intended to preclude consideration of the timeliness of OSMRE's decision.
The preamble also referred to a Board decision that had dealt with that issue. See
Peabody Coal Co. v. The Hopi Tribe, 91 IBLA 59 (1986); 52 Fed. Reg. 39,522 (1987).
A suggestion that the record of hearing be limited to information before OSMRE at
the time of its decision - or that a deadline be set before the hearing for the
submission of additional technical data - was rejected as inconsistent with the
congressional intent that there be a full public hearing after the decision on the
application. See S. REP. No. 337, 95th Cong., 1st Sess. 107 (1977). The hearing
provides an opportunity for presentation of evidence on behalf of or against the
OSMRE decision, including evidence generated after the hearing. 52 Fed. Reg. 39,522
(1987).
The rejection of these two suggestions has been challenged in Peabody Coal Co. v.
Hodel, No. 87-3462 (D. D.C. Dec. 21, 1987).
- 43 C.F.R. § 4.1361 (1988). The suggestion that the right to request a hearing
should be limited to those who had participated in administrative proceedings before
OSMRE was rejected as inconsistent with the provisions of Section 514 and with the
definition of "person with an interest which is or may be adversely affected." 52 Fed.
Reg. 39,522-23 (Oct. 22, 1987). The rejection of this suggestion has beenchallenged in
Peabody Coal Co. v. Hodel, (1988).
225 43 C.F.R. § 4.1362 (1987). The provision for notice by publication was adopted
in response to a comment stating the need for a clear deadline for invoking OHA's
jurisdiction. This form of notification is required only for the purpose of being able
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A request for review must include a clear statement of facts
entitling one to administrative relief, "an explanation of each
specific alleged error in OSM's decision, including reference to
statutory and regulatory provisions allegedly violated, ' ' 226 a
request for specific relief, a statement whether the person requests or waives the opportunity for an evidentiary hearing,
and any other relevant information. 227 All interested parties
must file an answer or motion in response to the request for
review, or a statement that no answer or motion will be filed,
within fifteen days of receipt; the answer or motion must
specifically admit or deny facts or alleged errors stated in the
request, and set forth any other matters to be considered on
review. 22 Before an answer or motion is filed, a request for
review may be amended as a matter of right; afterwards, a
motion for leave to amend the request must be filed with the
ALJ, except that a request for review may not be amended
after a hearing commences. 229 The ALJ may not grant a motion
for leave to amend a request unless all parties have agreed to
an extension of the date of commencement of the hearing in
accordance with 43 C.F.R. 4.1364.230 An interested party may
file an answer to the request for review witin ten days of the
filing of an amended request or the time remaining for responding to the original request, whichever is longer. If an ALJ
grants a motion for leave to amend a request, the order granting it must state when interested parties shall file their answers.2 1 Failure of any party to comply with the requirements
governing the contents of a request or the timing of an answer
or motion contained in 43 C.F.R. 4.1363(a) and (b), respectively, may be regarded by the ALJ as a waiver by that party
to establish whether a request for review has been timely filed. 52 Fed. Reg. 39,523
(1987). The adoption of this provision has been challenged in Peabody Coal Co.,
supra note 223.
226 43 C.F.R. § 4.1363(a) (1988).
227 Id.

229

Id. at § 4.1363(b).
Id. at § 4.1363(c).

230

Id.

2

Id. at § 4.1363(d). The time limits in Regulation 4.1363(b), (c), and (d) are
intended to allow pleadings to be exchanged before the mandatory commencement of
a hearing within thirty days of a request that is set forth in Section 514(c) of the Act
unless the parties agree to waive this requirement. 52 Fed. Reg. 39,523 (1987).
213
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of the right to commencement of a hearing within thirty days
of the filing of the request for review if the ALJ concludes
that the failure was substantial and another party was preju-

diced by

it.232

The ALJ must commence the hearing within thirty days of
the filing of a request for review or amended request for review
unless all parties agree in writing to waive this statutory requirement. An agreement to waive this requirement may specify
the length of the agreed extension. 233 The applicant and all

interested parties must be notified simultaneously of the time
and place for hearing which shall be conducted in accordance
with the APA, 5 U.S.C. 554.234
The filing of a request for review of the approval of a
permit application does not suspend the permit pending com23 5
pletion of administrative review.
If the permit applicant has requested review, OSMRE has
the burden of going forward to establish a prima facie case as
to the applicant's failure to comply with the applicable requirements of the Act or the regulations or as to the appropriateness
of the permit terms and conditions, while the applicant has the
ultimate burden of persuasion as to entitlement to the permit
or as to the inappropriateness of the permit terms and conditions. 23 6 Any other person requesting review has both the bur43 C.F.R. § 4.1363(e) (1988).
Id. at § 4.1364. The provision that the parties may specify the length of
extension was added to the rule in response to a comment suggesting parties might be
reluctant to sign indefinite extensions. 52 Fed. Reg. 39,523-524 (1987). Waiver of the
deadline at the option of the parties was provided in order to allow them time to
resolve their differences by settlement and because many technical issues might be
involved. 51 Fed. Reg. 35,249 (1986).
2- 43 C.F.R. § 4.1364 (1988).
233 Id. at § 4.1365; Id. at § 4.21(a). The suspension of a permit upon filing of a
request for review that was contained in the proposed rules was removed as inconsistent
with the first sentence of Section 514(c) of the Act. "It was noted, further, that an
automatic suspension of a permit is inappropriate considering the extensive permit
approval criteria of OSM and the opportunity afforded during the OSM review process
for those objecting to the issuance of the permit to register their objections. Interested
persons adversely affected by the issuance of the permit may seek temporary relief
pursuant to Section 514(d) of the Act." 51 Fed. Reg. 35,249 (1986).
236 43 C.F.R. § 4.1366(a) (1988).
"The applicant for a permit, or revision of a
permit, shall have the burden of establishing that his application is in compliance with
all the requirements of the applicable State or Federal program." SMCRA § 510(a),
30 U.S.C. § 1260(a) (1982).
232

211
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den of establishing a prima facie case and the ultimate burden
of persuasion as to the failure of the applicant to comply with
applicable requirements or as to the appropriateness of terms
23 7
or conditions that OSMRE failed to impose.
Any party may file a request for temporary relief at any
time prior to a decision by the ALJ on a request for review.
If the application was denied in whole or in part, the temporary
relief sought may not be the issuance of the permit. 238 The
request must be filed with the ALJ to whom the case has been
assigned, or with the Hearings Division of OHA if none has
been assigned. 23 9 The request for temporary relief must include
a detailed written statement setting forth the reasons why the
relief should be granted, a statement of the specific relief
requested, and the showings required by section 514(d). 240 The
AU may hold a hearing on any issue raised by the request for
temporary relief and shall issue an order or decision granting
or denying temporary relief expeditiously. Temporary relief
may only be granted if all parties to the request for the review
proceeding have been notified and given an opportunity to be
heard on the request for temporary relief and the showings
required by section 514(d) have been made. 24' Any party wishing to appeal the ALJ's decision on temporary relief may
appeal to the Board or seek judicial review.242 The Board is to
issue an expedited briefing schedule and issue a decision expeditiously.
The AU must issue a written decision on the request for
review of OSMRE's decision on the permit application within

237 A comment suggesting that Regulation 4.1366 should conform to 30 C.F.R.
§ 775.11 (b)(5) was not accepted so that the rule would retain the distinction between
the burden of going forward and the ultimate burden of persuasion. 52 Fed. Reg.
39,524 (1987).
238 43 C.F.R. § 4.1367(a) (1988).
Id. at § 4.1367(b).
Id. at § 4.1367(c). Section 514 (d) of the Act provides temporary relief may
be granted if the person requesting such relief shows there is substantial likelihood
that he will prevail on the merits of the final determination of the proceeding and the
temporary relief will not adversely affect the public health or safety or cause significant
imminent environmental harm to land, air or water resources. SMCRA § 514(d), 30
U.S.C. § 1264(d) (1982).
2, 43 C.F.R. § 4.1367(e) (1988).
242 Id. at § 4.1367(f); see 30 U.S.C. § 1276(a) (1982).
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thirty days after the hearing record is closed unless all parties
have agreed in writing to waive the statutory requirement for
243
a decision to be issued within thirty days after the hearing.
Any party aggrieved by a decision of the ALJ granting or
denying the permit in whole or in part may file a petition for
discretionary review with the Board within thirty days of receipt
24
of the decision or may seek judicial review of the decision.
A copy of the petition to the Board must be served on the ALJ
who issued the decision, who must forthwith file the record of
the proceeding to the Board, and on all other parties to the
proceeding. 245 The petition must set forth specifically the alleged errors in the decision with supporting argument, and
attach a copy of the decision. 246 Any party may file a response
to the petition within twenty days of receipt. 247 The Board must
grant or deny the petition within thirty days of receipt of the
responses; if the petition is granted, the Board must decide the
2 48

appeal expeditiously.

C. Review of Decisions on Permit Revisions, Permit Renewals
and the Transfer, Assignment, or Sale of Rights Granted under
Permit.
Once a permit has been issued, it may be revised, renewed,
transferred, assigned or sold. The Act governs the renewal of

-3 43 C.F.R. § 4.1368 (1988). The decision must conform to the requirements of
Regulation 4.1127. A waiver may specify the length of the extension agreed to. The
provisions of the proposed rules dividing the thirty days for decision after the hearing
between the Administrative Law Judge and the Board, see id. at §§ 4.1368, 4.1369,
51 Fed. Reg. 35,253 (1986), were abandoned as impractical. 52 Fed. Reg. 39,524 (1987).
- 43 C.F.R. § 4.1369(a) (1988); see SMCRA § 526(a), 30 U.S.C. § 1276(a)
(1982). This rule was challenged in Peabody Coal Co. v. Hodel, No. 87-3462 (D. D.C.
Dec. 21, 1987). The election is similar to that provided for review of an ALJ's decision
on temporary relief. See 43 C.F.R. § 4.1367(f) (1987). A petition for discretionary
review rather than an appeal of right was considered appropriate because a hearing
will have been held and a written decision issued on all material issues of fact, law
and discretion in accordance with Regulation 4.1127. The Board may deny a petition
that is clearly without merit. If the petition is denied, the ALJ's decision will be final
for the Department, subject to Regulation 4.5. 51 Fed. Reg. 35,250 (1986).
2,' 43 C.F.R. § 4.1369(a) (1988).

247

Id.
Id. at § 4.1369(b).

141

Id.

2.6

at § 4.1369(c).
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permits, 249 and OSMRE's regulations 250 provide that any person
having an interest that is or may be adversely affected by a
decision of the regulatory authority on an application for renewal has a right to administrative review in accordance with
30 C.F.R. Part 775. Two sections of the Act25 ' apply to permit
revisions and two other OSMRE regulations provide, respectively, for administrative review of revisions ordered by
OSMRE 252 and of decisions on applications for permit revisions. 2

3

Section 511(b) 254 of the Act provides that no transfer,

assignment, or sale of the rights granted under any permit
issued pursuant to the Act shall be made without the written
approval of the regulatory authority, and 30 C.F.R. 775.11(a)
on
and (c) also provide for administrative review of decisions
25 5
rights.
of
sale
or
applications for transfer, assignment
Procedures for administrative review of these decisions are
contained in 43 C.F.R. 4.1370 - 4.1379.26 The applicant, permittee, or any person with an interest which is or may be
adversely affected by an OSMRE decision concerning a revision, renewal, or transfer may file a request for review with
the Hearings Division of OHA. 2

7

The request must be filed

within thirty days after the applicant or permittee is notified
by publication in a local newspaper of the written decision, and
failure to file within that time constitutes a waiver and the
request must be dismissed. 258 The request must include a clear

statement of the facts entitling the one requesting review to

-9

SMCRA § 506(d), 30 U.S.C. § 1256(d) (1982).

250

30 C.F.R. § 774.15(f) (1987).

-- SMCRA §§ 510, 511, 30 U.S.C. §§ 1260, 1261 (1982).
252 30 C.F.R. § 774.11(c) (1987).

21, Id. at § 775.11(a), (c).
254 SMCRA § 511(b), 30 U.S.C. § 1261(b) (1982).
"I See 30 C.F.R. § 774.17 (1987). In response to an objection that Section 51 1(b)
does not provide for a hearing on the transfer, assignment, or sale of rights, the
preamble to OHA's regulations states that the right to an adjudicatory hearing was
introduced on due process grounds in the predecessor to 30 C.F.R. § 775.11(a) and
(c), 30 C.F.R. § 787.11 (1987), when it was promulgated in 1979, 52 Fed. Reg. 39,524
(1987). See the preamble to 30 C.F.R. 776.14, 44 Fed. Reg. 15,020 (1979), and to 30
C.F.R. § 787.11, 44 Fed. Reg. 15,105 (1979).
26 52 Fed. Reg. 39,528-529 (1987).
257 43 C.F.R. § 4.1371 (1988).
2
Id. at § 4.1372.
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administrative relief, an explanation of the alleged errors in
OSMRE's decision, a request for specific relief, a statement
whether a hearing is requested, and any other relevant infor-

mation. 2 9 The provisions for answers or motions from interested parties and amendments of the request for review are
similar to those applicable to proceedings for review of deci-

sions on applications for new permits, but without the limitations required by the time constraints of section 514(c) of the
Act. 260 The filing of a request for review does not stay the
effectiveness of the decision pending completion of administra261
tive review.
In a proceeding to review a permit revision ordered by
OSMRE, OSMRE has the burden of going forward to establish
a prima facie case that the permit should be revised and the
permittee bears the burden of ultimate persuasion.26 2 In a proceeding to review the approval or disapproval of an application
for permit renewal, those opposing renewal carry both the
burden of going forward to establish a prima facie case and
the ultimate burden of persuasion that the renewal application
should be denied. 26 31 If the applicant for the transfer, assignment, or sale of rights requests review, OSMRE has the burden
of establishing a prima facie case as to failure to comply with
applicable requirements of the Act or regulations and the ap-

2,9

Id. at § 4.1373(a).

Id. at § 4.1373(b), (c), (d). Section 511(a)(2) of the Act provides that an
application for revision "shall be approved or disapproved within a period of time
established by the State or Federal program." SMCRA § 511, 30 U.S.C. § 1261(a)(2)
(1982). See infra note 268.
26, 43 C.F.R. § 4.1375 (1988).
No stay of an order requiring revision of a permit
is appropriate because its purpose is to ensure compliance with the Act. Cf. SMCRA
§ 525(a)(1), 30 U.S.C. § 1275(a)(1) (1982); 43 C.F.R. § 4.1116 (1987). Stays of decisions
on permit revision applications, permit renewals, and the transfer, assignment or sale
of rights are not appropriate because on-going mining would be interrupted. Temporary relief is available under Regulation 4.1377, 43 C.F.R. § 4.1377 (1988).
262 43 C.F.R. § 4.1376(a) (1988).
"Because of the enforcement nature of such an
... 51 Fed.
order, the ultimate burden of persuasion is properly on the permittee.
Reg. 35,250 (1986). An applicant for a permit revision bears the burden of ultimate
persuasion in accordance with Section 510(a) of the Act. Cf. 43 C.F.R. § 4.1366(a)
(1988).
263 43 C.F.R. § 4.1376(b) (1988).
"[O]n application for renewal the burden shall
SMCRA § 506(d)(1), 30 U.S.C. § 1256(d)(1)
be on the opponents of renewal .
(1982).
260
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plicant has the ultimate burden of persuasion of entitlement to
approval of the application. If any other person seeks review,
that person bears both the burden of establishing a prima facie
case and the ultimate burden of persuasion that the application
does not comply.

264

Where review has been requested, temporary relief from
the OSMRE decision may be requested so long as the relief
requested is not issuance of a permit where the application has
been disapproved.2 65 The procedures and conditions for obtaining temporary relief correspond to those for decisions on new

permits .266
Any party aggrieved by a decision of the ALJ may file a
petition for discretionary review with the Board no later than
thirty days from receipt of the decision. The petition must
contain a statement of supporting reasons and attach a copy
of the decision. All parties may respond within twenty days of
receipt of the petition, and the Board shall grant or2 67deny the
petition within thirty days of the filing of responses.
Any party to a proceeding under 43 C.F.R. 4.1370 et seq.
may request an ALJ or the Board to grant expedited consideration of a request for review or petition for discretionary
review, setting forth the exigent circumstances that warrant
26
such measures.
D. Review of the Approval or Disapproval of a Coal
Exploration Permit Application
The procedures for seeking the administrative review of a
decision of OSMRE to approve or disapprove a coal explora2- 43 C.F.R. § 4.1376(c) (1988).
Id. at § 4.1377.
See text accompanying supra notes 239-42.
'6
267 43 C.F.R. § 4.1378 (1988).
2 Id. at § 4.1379. This provision was added in response to a comment urging
that the same procedures and time requirements applicable to review of decisions on
new permits be applicable to review of decisions covered by Regulations 4.1370 through
4.1379 because the same procedures are applicable to all under state programs and
operators under federal programs would be disadvantaged by the slower procedures
under Regulation 4.1370. The comment was not accepted because of the differences
in the provisions of Sections 506, 510, 511, and 514 of the Act and the institutional
differences between state, federal and federal lands programs. 52 Fed. Reg. 39,524
(1987). The rejection of this suggestion was challenged in Peabody Coal Co. v. Hodel,
No. 87-3462 (D. D.C. Dec. 21, 1987).
265
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tion permit provided for in OSMRE's regulations 269 are com-

parable to those for review of a decision on an application for
a new permit without the time constraints in those rules re0
2
quired by section 514(c). 1

V.

OTHER ADMINISTRATIVE REVIEW PROCEEDINGS: AREAS

UNSUITABLE

FOR MINING; ATTORNEY FEES; DISCRIMINATORY

ACTS; AND NON-ADMINISTRATIVE PROCEDURE ACT REVIEW OF
OSMRE DIRECTOR'S DECISIONS

A. Review of OSMRE Determinations Concerning Areas
Unsuitablefor Surface Mining Under Section 522(e) of the Act
Section 522(e) of the Act 271 provides that no surface coal

mining operations shall be permitted in five categories of lands
after the date of enactment of the Act "subject to valid existing
rights [and] except those which exist on the date of enactment."
The regulations implementing section 522(e) are contained in
30 C.F.R. Part 761. These regulations provide for administrative review of determinations that a person holds or does not
hold valid existing rights, that surface coal mining operations
did or did not exist on the date of enactment, or that such
operations may be permitted within the boundaries of a national forest. 27 2 The procedural regulations for this review where
the determination is made separately from a permit application
are containted in 43 C.F.R. 4.1390 - 4.1393.2731 If a determination is made in the context of a permit decision, it is reviewed
274
in accordance with the rules applicable to a permit decision.
The permit applicant or any person with an interest which
is or may be adversely affected by a determination of OSMRE
269

30 C.F.R.

§ 772.12(e)(2) (1987).

§§ 4.1380-1388 (1988). Review of decisions concerning coal exploration on federal lands and on Indian lands occurs under 43 C.F.R. Part 3480 and 30
C.F.R. § 750.6(b) respectively. A provision in the proposed rules that would have
stayed the effect of an OSMRE decision upon the filing of a request for review was
amended in response to a comment objecting that coal exploration permits should not
be treated differently from other permits. 52 Fed. Reg. 39,525 (1987).
27 SMCRA § 522(e), 30 U.S.C. § 1272(e) (1982).
272 30 C.F.R. § 761.12(h) (1987).
273 52 Fed. Reg. 39,525, 39,530-531 (1987).
270 52 Fed. Reg. 39,525 (1987); see 43 C.F.R. §§ 4.1360, 4.1370, 4.1380 (1988).
2O

43 C.F.R.
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may file a request for review of that determination with the
office of the OSMRE official whose decision is being appealed
and must send a copy of the request to the Board at the same
time. The OSMRE official is to file the complete administrative
record of the decision with the Board as soon as practicable. 275
The request must be filed within thirty days after the applicant
or permittee is notified by publication in a local newspaper of
notice of OSMRE's written determination; failure to timely file
the request constitutes a waiver of the right to review and the
request shall be dismissed.2 7 6 The request must include a clear
statement of the reasons for appeal, a request for specific relief,
a copy of the decision appealed from, and any other relevant
information. 277 All interested parties are to file an answer or
motion in response to the request. 278 A request may be amended
as a matter of right before receiving such an answer or motion
and afterwards by leave of the Board. 27 9 The procedural regulations provide that 43 C.F.R. 4.21(a) applies to determinations
of OSMRE under section 522(e). 2 0 If the permit applicant seeks
review, OSMRE has the burden of establishing a prima facie
case and the applicant has the burden of ultimate persuasion. 28 '
If any other person seeks review, that person bears both the
burden of establishing a prima facie case and the burden of
282
ultimate persuasion.
B. Petition for Award of Costs and Expenses (Including
Attorney Fees)for Participationin an Adminstrative Proceeding
283
Whenever an order is issued under section 525 of the Act,
or as a result of any adminstrative proceeding under the Act,

27,

43 C.F.R. § 4.1391(a) (1988). Cf. 43 C.F.R. § 4.1282(a) (1987). See Mobil Oil

Exploration and Producing Southeast Inc., 90 I.B.L.A. 173 (1986); Fred D. Zerfoss,
et. ux., 81 I.B.L.A. 14 (1984).
26 43 C.F.R. § 4.1391(b), (c) (1988).
17I Id. at § 4.1392(a).
211 Id. at § 4.1392(b).
279 Id. at § 4.1392(c).
210 See text accompanying supra notes 34-36. A comment suggesting that Regulation 4.21(a) should not apply to OSMRE decisions under 30 C.F.R. Part 761 was
not accepted on the grounds that they take place in advance of decisions concerning
permits and more often involve legal rather than technical issues. 51 Fed. Reg. 39,525
(1987).
28
43 C.F.R. § 4.1394(a) (1988).
22 Id. at § 4.1394(b).
-3
SMCRA § 525, 30 U.S.C. § 1275 (1982).
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a sum equal to the aggregate amount of all costs and expenses
(including attorney fees) requested by any person, as determined by the Secretary to have been reasonably incurred by
such person for or in connection with his participation in such
proceedings, may be assessed against either party as the Sec284
retary deems proper.
A petition for the award of costs and expenses must be
filed with an ALJ who issues a final order in an administrative
proceeding under the Act within 45 days of receipt of the order,
or with the Board within the same time if it issues such an
order. 285 The contents required in such a petition are set forth
in 43 C.F.R. 4.1292. Any person served a copy of the petition
in accordance with 43 C.F.R. 4.1109 may file an answer within
286
thirty days of service.
The Office of Hearings and Appeals follows the standards
for the award of costs and expenses, including attorney fees,
set forth by the United States Court of Appeals for the District
of Columbia Circuit in Copeland v. Marshall, 614 F.2d 880
(D.C. Cir. 1980).287
The party responsible for the award depends on the circumstances of the case. A permittee must make the award to a
person upon a finding of discriminatory discharge or other act
of discrimination. 288 The permittee also is responsible for payment to any person who initiates or participates in a proceeding
to review an enforcement action if there is a finding that a
violation occurred or an imminent hazard existed and the person made a substantial contribution to the full and fair determination of the issues (and that contribution was separate and
distinct fom the contribution of the one who initiated the

proceeding if the person did not initiate

it).219

SMCRA § 525(e), 30 U.S.C. § 1275(e) (1982).
-5 43 C.F.R. § 4.1291 (1987). Fresa Constr. Co., Inc. v. OSMRE, 101 I.B.L.A.
229 (1988).
-6 43 C.F.R. § 4.1293 (1987).
287 614 F.2d 880 (D.C. Cir. 1980) (discussing the market value of attorney's
services as the applicable measure); see also Council of the Southern Mountains, Inc.
v. OSMRE, 3 I.B.S.M.A. 44, 88 I.D. 394 (1981); Virginia Citizens for Better Reclamation v. OSMRE, 88 I.B.L.A. 126 (1985).
2
SMCRA § 703(c), 30 U.S.C. § 1293(c) (1982); see 30 C.F.R. § 865.15(c)
(1987).
-1 43 C.F.R. § 4.1294(a) (1987); see 50 Fed. Reg. 21,470-471 (1985); 50 Fed.
Reg. 47,222-224 (1985).
2,
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OSMRE must pay an award to any person (other than a
permittee or his representative) who initiates or participates in
any proceeding and who prevails, in whole or in part, achieving
at least some degree of success on the merits, upon a finding
that such a person made a substantial contribution to a full
and fair determination of the issues. 290 OSMRE also must pay

an award to a permittee where the permittee demonstrates an
enforcement action was issued in bad faith and for the purpose
of harassing or embarrassing the permittee. 291 A permittee must
demonstrate such bad faith by more than mere assertions of
personal belief. 292 Prevailing over OSMRE before the Hearings
Division is not sufficient to show OSMRE's bad faith or an
293
intent to harass or embarrass.
A person may be required to pay an award to a permittee
or to OSMRE if it is demonstrated that the person initiated or
of
participated in a proceeding in bad faith for the purpose 294
harassing or embarrassing the permittee or the government.
C. Application for Review of an Alleged DiscriminatoryAct
Any employee or authorized employee-representative who
believes he has been fired or otherwise discriminated against
by any person because the employee or representative filed,
instituted, or caused to be filed or instituted any proceedings
under the Act, or has testified or is about to testify in any
proceeding resulting from the administration or enforcement of
the Act, may apply to the Secretary for review of the firing or
alleged discrimination within thirty days after the alleged discrimination occurs. 29 The copy of the application must be sent
to the person or operator who will be the respondent, after

2- 43 C.F.R. § 4.1294(b) (1987). Cf. Donald St. Clair, 84 I.B.L.A. 236, 92 I.D.
1 (1985) (discussing standards for awarding attorney's fees/cost and expenses under
the Act).
29, 43 C.F.R. § 4.1294(c) (1987).

191Dennis R. Patrick, 1 I.B.S.M.A. 248, 86
29, Delta Mining Corp., 3 I.B.S.M.A. 252,
for costs and expenses, therefore, rests only on
original litigation. This is not sufficient to show

I.D. 450 (1979).
88.I.D. 742 (1981) ("Delta's claim
the ground that it prevailed in the
bad faith by OSM.

2.4 43 C.F.R. § 4.1294(d) and (e).
"I

SMCRA § 703(b), 30 U.S.C. § 1293(b) (1982); see 30 C.F.R. Part 865 (1987)

(outlining the OSMRE employee protection regulations).
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which the Secretary shall investigate, provide an opportunity
for a hearing to any requesting party, and make findings of
fact .296

The application may be filed with OSMRE at any location
and must consist of a written report of the alleged discriminatory activity, stating facts and giving reasons why the person
believes there was discrimination. 297 OSMRE must mail a copy
of the application to the person alleged to have caused the
discrimination within seven days and file the application with
OHA. 29 OHA will hold the application in suspense until there
is a request for temporary relief 29 9 or for a formal hearing by
either OSMRE or the employee. 3°° Meanwhile, OSMRE must
conduct an investigation and invite the parties to an informal
conference to discuss the results of the investigation and attempt conciliation. If the issues are resolved at the informal
conference, a written agreement will be signed by the parties
and by OSMRE.3 0 1 If the issues were not resolved at the conference and OSMRE determines there probably was discriminatory activity, it shall notify the parties of this determination
and request a formal hearing. 0 2 If it does not request a hearing,
it must inform the employee, who has thirty days to personally
request a hearing. 303 Any party served a request for a hearing
must respond within twenty days.) 4 If the ALJ finds that
discriminatory activity occurred he must order appropriate af-

2%

30 C.F.R. § 865 (1987). The hearing must be of record and subject to 5

U.S.C. § 554.

C.F.R. § 865.12(a) (1987).
Id. at § 865.13(a); 43 C.F.R. § 4.1200(a) (1987).
- 30 C.F.R. § 865.15(d) (1987) (stating that "on or after ten days after filing
an application for review under this part the Secretary or the employee may seek
temporary relief . . . "); 43 C.F.R. § 4.1203.
3w 30 C.F.R. § 865.14(a) (1987); 43 C.F.R. § 4.1201 (1987).
30, 30 C.F.R. § 865.13(c) (1987); 30 § 865.13(d) (1987) (providing that, after the
conference, OSMRE must provide the parties with a copy of a written report).
302 30 C.F.R. § 865.14(a) (1987); 43 C.F.R. § 4.1201(a) (1987).
3 30 C.F.R. § 865.14(a) (1987); 43 C.F.R. § 4.1201(b) (1987); see also 30 C.F.R.
§ 865.14(b) (1987); 43 C.F.R. § 4.1201(c). (The employee may request a hearing if
more than sixty days have elapsed since he filed the application and no other request
has been made.)
343 C.F.R. § 4.1202(a) (1987); see also 43 C.F.R. § 4.1202(b) (1987). (The
person alleged to have discriminated shall admit or deny facts alleged if he has not
answered the application for review filed with OSMRE.)
297 30
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firmative relief. This may include the rehiring or reinstatement
of an employee to a former position with full rights and privileges, full back pay and special damages sustained as a result
of the discrimination.30 5 Not sooner than ten days after the
filing of an application for review of alleged discriminatory
activity with OSMRE, any party may file an application with
OHA for temporary relief from such activity. 30 6 The application
must state the reasons why relief should be granted, show that
the allegation of discrimination was not frivolous, describe any
exigent circumstances justifying temporary relief, and request
30 7

specific relief.

The Department of the Interior does not have jursidiction
to review an application for review of an alleged discriminatory
act by a state agency because a state is not a person for
purposes of section 703 of the Act. 0 8
D. Non-Administrative Procedure Act Review of Decisions of
the Director of OSMRE
Written decisions of the Director of OSMRE or his delegate
that are not required by the Act to be reviewed in accordance
with the APA may be appealed to the Board directly by any
person who is or may be adversely affected if the Director's
decision specifically grants a right of appeal. 3°9 By regulation,
some Director's decisions must grant such a right. A determination under 30 C.F.R. 842.15(b) concerning a request that the
Director of OSMRE review a decision not to inspect or take
appropriate enforcement action in response to a citizen's re-

43 C.F.R. § 4.1204(a) (1987). (Special damages may include reasonable costs
and expenses and attorney fees. If the applicant requests them, they must be paid.)
SMCRA § 703(c), 30 U.S.C. § 1293(c); 30 C.F.R. § 865.15(c) (1987).
3- 43 C.F.R. § 4.1203(a) (1987).
307 Id. at § 4.1203(c).
- SMCRA § 701, 30 U.S.C. § 1291 (1982). Section 1291(19) states in pertinent
part: "person means an individual, partnership, association, society, joint stockcompany, firm, company, corporation, or business organization." Id. See also James
E. Leber v. George Sterling, 88 I.B.L.A. 224, 92 I.D. 363 (1985).
3o 43 C.F.R. §§ 1280-.1281 (1987). Section 517(h), for example, provides for
informal review by OSMRE of a failure to take enforcement action concerning a
violation alleged by any person adversely affected. SMCRA § 517(h), 30 U.S.C. §
1267(h) (1982).
305
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quest for federal inspection31 ° must contain a right of appeal
to the Board.3 ' A decision to grant more than ninety days for
abatement in a notice of violation must also contain a right of
31 2
appeal to the Board.
The notice of appeal must be filed in the office of the
OSMRE official who made the decision being appealed, and a
copy sent at the same time to the Board.3" 3 If the appellant has
been served a copy of the decision, the notice of appeal must
be filed within twenty days of receipt; if he has not been served
a copy of the decision, his notice of appeal must be filed within
thirty days of the date of the decision.31 4 The notice of appeal
must indicate an appeal is intended and identify the decision
being appealed. It should provide the serial number or other
identification and the date of the decision. 31 5 A statement of
reasons for appeal may be included within the notice of appeal
or filed within twenty days after the notice is filed.31 6 The
appellant must serve each party a copy of the notice of appeal
and statement of reasons within fifteen days of filing with the
Board, and file proof of service with the Board within fifteen
days of service. Failure to serve any party may subject the
31 7
appeal to summary dismissal.
Any party served a notice of appeal may file an answer
within twenty days of service of the notice of appeal or statement of reasons if the statement was not included in the notice.
The answer must state the reasons why the party opposes or
supports the appeal.31 ' Any party may request a hearing before
an ALJ. The request must be written, be filed with the Board

3, See 30 C.F.R. § 842.12 (1987).
3I Id. at § 842.15(d); see Hazel King, 92 I.B.L.A. 216, 94 I.D. 89 (1987); Donald
St. Clair, 77 I.B.L.A. 283, 293-95, 90 I.D. 496, 501-02 (1983) ("[W]e conclude that
OSM intended that citizens have the right of appeal from decisions on their complaints ... ").
3 2 30 C.F.R. § 843.12(i) (1987) ("Any determination made under paragraph (h)
of this section shall contain a right of appeal.
31
43 C.F.R. § 4.1282(a) (1987).
"I Id. at § 4.1281(b). (failure to file timely mandates dismissal of the appeal).
See Ruth Z. Ainsley, 98 I.B.L.A. 306 (1987).
31
43 C.F.R. § 4.1282(c) (1987).
336 Id. at § 4.1282(c), (d).
Id. at §§ 4.1283, 4.1285.
Id. at § 4.1284.
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within twenty days after the answer is due, and be served
properly. 31 9 The Board may grant a hearing upon request or
upon its own motion. If it does, it must specify the issues upon
320
which' the hearing is to be held.
Once a right of appeal has been granted in a decision it
cannot be revoked without some express statement and explanation for the revocation.1 2' If OSMRE's decision is not supported by an administrative record that the Board can review
independently and objectively, the decision will be set aside
322
and the case remanded for further adjudication.

"I
320
321

Id. at § 4.1283(a).
Id. at § 4.1286.
West Virginia Highlands Conservancy, 3 I.B.S.M.A. 154, 157, 88 I.D. 570

(1981).
122

Fred D. Zerfoss, 81 I.B.L.A. 14 (1984).

